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Before the
LIBRARY OF CONGRESS
United States Copyright Office
Copyright Arbitration Royalty Panel
Washington, D.C. 20024

In the Matter of

NONCOMMERCIAL EDUCATIONAL

)
ADJUSTMENT OF RATES FOR ) Docket No. 96-6 CARP NCBRA
)
BROADCASTING COMPULSORY LICENSE )

MOTION OF THE AMERICAN SOCIETY
OF COMPOSERS, AUTHORS-AND PUBLISHERS
TO STRIKE APPENDIX A AND RELATED PARAGRAPHS
IN PUBLIC BROADCASTERS’ PROPOSED
FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. ASCAP’S Motion and the Grounds Therefor

On May 29, 1998, the parties to this CARP, in accordance with the Panel’s
direction, submitted proposed findings and fact and conclusions of law. Other than the
submission of reply findings and conclusions, the only step remaining in this proceeding before a
decision is to be made is oral argument scheduled for June 16, 1998. Evidence taking was
completed on May 7, 1998, more than three weeks before the filing deadline for submission of the

parties’ proposed findings and conclusions of law. (In the Matter of the Adjustment of the Rates

for Noncommercial Educational Broadcasting Compulsory License, Docket No. 96-6 CARP

NCBRA, Orders dated February 4, 1998 and April 6, 1998, Tr. 3900-3095).
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Notwithstanding the closing of the record in this proceeding pursuant to 37 C.F.R.
§ 251.52(a), Public Broadcasters have (1) annexed as “Appendix A” to their proposed findings of
fact and conclusions of law (“Public Broadcasters’ Proposed Findings” or “PB FF”), several
pages excerpted from a memorandum dated and filed on April 6, 1998 in the United States
District Court for the Southern District of New York on behalf of ASCAP in an unrelated action
and (2) used the contents of that document at paragraphs 62 and 188 of PB FF.

No leave was sought by Public Broadcasters to supplement the record by
submitting Appendix A to the CARP. No opportunity was afforded to ASCAP or BMI to
confront, explain or rebut Appendix A or the inferences unilaterally made therefrom by Public
Broadcasters.

Public Broadcasters offer no justification for not submitting Appendix A to the
CARP on or before the last hearing on May 7, 1998, after which no further evidence was to be
submitted. Nor do Public Broadcasters or their counsel suggest why they should be allowed to
make such short shrift of the rights of ASCAP and BMI to confront such “evidence.”

The only explanation offered by Public Broadcasters for their conduct is their claim
that they are permitted to submit Appendix A because the whole document, of which they seek to
introduce only a part, is a “matter of public record”; and is therefore recognized as admissible into

evidence under 37 C.F.R. § 251.48(d)." That explanation is manifestly disingenuous. Public

' §251.48(d) provides:
If a public document such as an official report, decision, opinion, or published such as an
official report, decision, opinion, or published scientific or economic data, is offered in
evidence either in whole or in part, and if the document has been issued by an Executive
Department, a legislative agency or committee, or a Federal administrative agency

(continued...)
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Broadcasters and their counsel are well aware that just because the CARP may permit such
evidence to be introduced when appropriately offered, it does not follow that the CARP must so
admit it or that the other parties to the proceeding have no right to be heard as to its admissibility,
weight or its significance.

Numerous such public documents were “offered” in evidence at the hearings, ruled
upon by the Panel and were the subject of argument between the parties. Merely because those
documents were “matters of public record” did not excuse their being offered and ruled upon in
the regular course. E.g., Public Broadcasters’ Exhibits (“PB Ex.“) PB 6X, Tr. 309-314
(Lincoff), PB Ex. 10X, Tr. 462-470 (Baumgarten), PB Ex. 23X, Tr. 1843-1846 (Boyle), PB Ex.
26X, Tr. 1873, 1884 (Boyle), PB Ex. 27X, Tr. 1886, 1891 (Boyle), PB Ex. 28X, Tr. 1901, 1908-
1909 (Boyle). In fact, “public” documents filed with the Copyright Office and offered pursuant to
§ 251.48(d) (the complement to § 251.48(c)) by Public Broadcasters were the subject of
objections by ASCAP and BMI. The Panel sustained those objections notwithstanding

§ 251.48(d). (In the Matter of Adjustment of the Rates for Noncommercial Educational

Broadcasting Compulsory License, Docket No. 96-6 CARP NCBRA, Order dated March 30,

1998 at 6). Thus, Public Broadcasters and their counsel are well aware that any such documents
must be offered as evidence and accepted before they become part of the record.
Certainly, § 251.48(d) does not confer any right to Public Broadcasters permitting

them to bypass the need for evidence to be submitted and confronted at the hearings. The rule is

(...continued)

(Government-owned corporations included), and is proved by the party offering it to be
reasonably available to the public, the document need not be offered instead by identifying the
document and signaling the relevant parts.
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merely one of convenience to avoid production of publicly filed documents which would

otherwise be available to the public (i.e., an “official report, decision, opinion or economic data”).

2. Precedent Dictates that Appendix A and Paragraphs 62 and 188
of Public Broadcasters’ Proposed Findings Be Stricken

(a)  Inthe Matter of 1996 Satellite Carrier
Rovalty Rate Adjustment Proceeding
Docket No. 96-3 CARP-SRA. July 18, 1997

The CARP (including two judges sitting on this Panel) granted a motion to strike
extra-record material proffered by SBCA as part of its “reply findings and conclusions.” The

Panel wrote at 2 of its Order:

Here, the unsponsored review proceedings material was rolled into
pleadings after the evidence was closed, and the objecting parties —
the Copyright Owners — had no opportunity to object or present
rebutting evidence. If the SBCA were allowed to include the
challenged material under an exception for ‘official notice’, it would
constitute a dangerous precedent for future proceedings and would
undermine the integrity of the Copyright Office’s rules. Thus, the
Panel has no choice but to strike the challenged material from the
SBCA’s Reply. (A copy of that Order is annexed as Exhibit A.)

(b)  Inthe Matter of Distribution of
1990. 1991 and 1992 Cable Rovalty Funds,
Docket No. 96-3 CARP-CD 90-92_ December 18, 1997

The CARP denied a request by a party to supplement the closed record

with new evidence. (A copy of that Order is annexed as Exhibit B.)
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(¢)  In the Matter of Distribution of 1990, 1991
and 1992 Cable Royalty Funds,
Docket No. 94-3 CARP-CD-90-2, February 25, 1998

The CARP granted a motion to strike material offered by claimant after the record
was closed. (Phase I Distribution Report of CARP Panel, February 25, 1998 at 4). (A copy of

that Order is annexed as Exhibit C.)

(d)  Inthe Matter of Rate Adjustment
for the Satellite Carrier Compulsory License,
Docket No. 96-3 CARP SRA,
October 28, 1997, 62 Fed. Reg. 55742, 55755-55759

° The Librarian of Congress struck affidavits filed after decision of CARP. (A copy
of that Order is annexed as Exhibit D.)
| ® No precedent has been offered by Public Broadcasters in support of their position
that Appendix A can be considered or any excuse for their conduct in unilaterally seeking to
submit evidence after the record has been closed. The rules clearly provide that proposed findings
A of fact and conclusions of law must be based on the record evidence only. See 37 C.F.R. §§
251.49(b), 251.52(c) and 17 U.S.C. § 802(c). Appendix A and the references thereto are not part
| P of the record in this proceeding.
@
®

5.
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CONCLUSION

For the foregoing reasons, ASCAP requests that Appendix A to and paragraphs 62

and 188 of Public Broadcasters Proposed Findings be stricken.

If a briefing schedule is needed, ASCAP requests that all opposition papers be

delivered by telecopy by counsel for Public Broadcasters to counsel for ASCAP and BMI by 5:00

PM on June 10, 1998 and that all replies thereto be delivered by counsel for ASCAP and BMI to

Public Broadcasters by telecopy by 5:00 PM on July 12, 1998.
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Respectfully submitted,

o —

Philip H. Schaeffer, Esq:

J. Christopher Shore, Es

Sam Mosenkis, Esq.
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ORIGINAL

COPYRIGHT ARBITRATION ROYALTY PANEL

)
In the Matter of )

)
1996 Satellite Carrier Royalty Rate ) Docket No. 96-3 CARP-SRA
Adjustment Proceeding )

)

ORDER

This matter is before the Copyright Arbitration Royalty Panel ("Panel") on the Copyright
Owners’ filing of four motions: (1) Certain Owners’ Motion to Strike References to Compulsory
License Review Proceeding from SBCA’s Reply Findings and Conclusions; (2) Motion of
Broadcaster Claimants Group to Strike References to Compulsory License Review Proceeding
from SBCA’s Reply Findings and Conclusions; (3) Program Suppliers’ Motion to Strike Portions
of SBCA’s Reply which Rely on an Exhibit Not Admitted in Evidence; and (4) Networks’
Motion to Strike Portions of SBCA’s Reply Findings and Conclusions that Rely on Extraneous
Sources Outside the Record. The American Society of Composers, Authors, and Publishers,
Broadcast Music, Inc. and SESAC, Inc. filed a reply supporting the Copyright Owners’ motions
1o strike. The motions were fully briefed and the Panel carefully reviewed and discussed the
various arguments of counsel. On July 17, 1997 the Panel entered an order granting the four
motions, requiring the Satellite Broadcasting and Communications Association ("SBCA") to
submit a revised version of its Reply Findings and Conclusions on or before August 8, 1997,
and stated that it would issue a separate opinion containing its reasoning and its revision
directions. The Panel now provides that separate opinion.

Certain Owners’ Motion and the Motion of the Broadcaster Claimants’ Group to
Strike References to Compulsory License Review Proceeding from SBCA’s Reply Findings
and Conclusions

The Joint Sports Claimants, Program Suppliers and Public Television Claimants ("Certain
Owners") have moved this Panel to strike from the "Satellite Carriers’ Reply to Copyright
Owners’ Proposed Findings of Fact and Conclusions of Law" ("SBCA’s Reply") all references
to materials submitted in the review of the cable and satellite compulsory licenses currently being
conducted by the Copyright Office and captioned In re Revision of the Cable _and Satellite
Carrier Compulsory Licenses, Docket No. 97-1 ("review proceedings"). The challenged
material appears at pages 11, 33, 64-65, 79-80, and 90-91 of SBCA’s Reply. Certain Owners
ask that the material be stricken for two reasons: (1) the material was intentionally placed outside
the record of this proceeding; and (2) the material is used to raise new arguments that are not
proper at this stage of the proceeding, particularly because they have no opportunity to file
written material to rebut it. The Broadcaster Claimants Group have filed a separate motion
supporting Certain Owners’ motion to strike and specially requesting that paragraph 5 on pages
90-91 be stricken from SBCA's Reply because of an inaccurate assertion in that paragraph that




the Association of Local Television Stations ("ALTS") comprises or is a part of the Broadcaster
Claimants Group. For the reasons stated below we grant both motions.

SBCA first appears to argue that the challenged material is no different than case citations
and FCC opinions and therefore may properly be cited and quoted to the Panel. We must
respectfully disagree. The compulsory license review proceedings, which are the source of the
challenged materials, were being conducted simultaneously with this 1996 Satellite Carrier
Royalty Rate Adjustment Proceeding and on least two occasions, this Panel made it clear on the
record when SBCA’s counsel were present that it would take affirmative steps to avoid even
incidental contact with the review proceedings. (Tr. 10, March 13, 1997)(Tr. 3990, April 16,
1997). We find no comparability whatsoever between published court and agency decisions on
the one hand, and the concurrent regulatory hearings, on the other, whose proceedings the Panel
had made clear would be strictly off-limits to the rate-adjustment decision making process.

It is not helpful to SBCA’s argument that the Copyright Office has now collected and made
publicly available in its files written submissions concerning the satellite and cable compulsory
license review proceeding. The Panel closed the testimony in the direct cases on April 16, 1997
(Tr. 3990). By order dated May 1, 1997 the Panel acknowledged that all the parties had waived
their right to present rebuttal cases. In the same order, this Panel set a schedule for the parties’
filing of proposed findings of fact and conclusions of law and a date and format for the oral
argument. On May 14, 1997, the Panel issued an order entering into evidence the exhibits as
agreed by the parties. The review proceeding comments that SBCA quotes in its reply findings
and conclusions were filed on April 28, 1997 and were apparently available when SBCA
prepared its proposed findings and conclusions for submission on June 7, 1997. SBCA made
no motion to reopen the hearing or for permission to include the review proceeding material in
its originally filed "Satellite Carriers Proposed Findings of Fact and Conclusions of Law".
Instead, it introduced the new material from the review proceedings in the reply stage of this
rate-setting proceeding, which deprived the Copyright Owners of a written rebuttal or reply. To
permit SBCA to circumvent the parties’ agreement to waive rebuttal cases would be unfairly
prejudicial to the Copyright Owners at this and later stages of these rate-adjustment proceedings.

It is also not helpful to SBCA’s argument that this Panel took official notice of the 1989
Satellite Carrier Statements of Account, admitted them into evidence, and that the Joint Sports
Claimants referred to them in their proposed findings and conclusions. The fundamental
difference between the statements of accounts and the challenged material from the review
proceedings is that the parties challenging the statements of accounts had an oppottunity to object
and present direct or rebuttal testimony. Indeed, supplemental materials were introduced by
SBCA and admitted. Here, the unsponsored review proceedings material was rolled into
pleadings after the evidence was closed, and the objecting parties -- the Copyright Owners - had
no opportunity to object or.present rebutting evidence. If the SBCA were allowed to include the
challenged material under an exception for nofficial notice", it would constitute a dangerous
precedent for future proceedings and would undermine the integrity of the Copyright Office’s
rules. Thus, the Panel has no choice but to strike the challenged material from the SBCA's

Reply. -




The following portions of SBCA’s Reply are ordered stricken:

Page 11: the citation to the review proceedings, beginning
with "Comments of the Office of the Commissioner
of Baseball ..."

Page 33: the last sentence of paragraph 10 beginning with
*Indeed, in comments filed in the copyright
reform proceeding, ..." and the citation to
the review proceedings beginning with "(Statement
of the network affiliated station’s ...)".

Pages 64-65: the entirety of paragraph numbered "2
inclusive of all quoted material and the
citation to the review proceedings on page 65.

Pages 79-80: the entirety of paragraph numbered "5"
inclusive of all quoted material in that
paragraph on page 79 and the citation to
the review proceedings on page 80.

Pages 90-91: the entirety of paragraph numbered "s"
inclusive of the citation to the review
proceedings appearing on page 90 and
all of the quoted material appearing
on page 91.

Program Suppliers’ Motion to Strike Portions of SBCA’s Reply which Rely on an
Exhibit Not Admitted in Evidence

The Program Suppliers object to information appearing on page 83, paragraph 4 and on
pages 84 and 85 of SBCA’s Reply. Specifically, they argue that the information and calculations
result from SBCA Ex. 18-X, which this Panel declined to admit into evidence. SBCA responds
that the source of the data used in SBCA’s Reply was actually SBCA Ex. 17-X and that the
Reply simply applies elementary math to the data in SBCA Ex. 17-X to show differences in @
Ia carte prices among packages. We have examined the list of exhibits that the parties agreed
to have introduced into evidence and which were received into evidence by our order of May
14, 1997 and we conclude that although SBCA Ex. 18-X and 17-X were marked, neither was
received into evidence. Therefore, the Panel orders stricken from SBCA’s Reply the entirety
of paragraph 4 appearing on pages 83 and 84, together with the entirety of printed matter on
page 85.




Networks’ Motion to Strike Portions of SBCA’s Reply Findings and Conclusions that
Rely on Extraneous Sources Outside the Record.

The Networks have objected to SBCA including in its reply findings and conclusions the
following material which it contends was not made a part of the record in this proceeding:

1. A passage from page 3 of Dr. Owen’s co-authored text
entitled Video Economics. SBCA Reply, page 50, paragraph E.1.

2. A quotation from page 11 of that same text. SBCA Reply,
page 51, paragraph 3. .

3. Another passage from page 16 of Video Economics. SBCA
Reply, page 51, paragraph 3.

. 4. A citation to a text entitled Econometric Models and
Economic Forecast by Pindyck & Rubinfeld. SBCA Reply,
page 53, paragraph 11.

5. A passage from the same text authored by Messrs.
Pindyck & Rubinfeld, SBCA Reply, page 57, paragraph
18.

The Networks also complain that quotations from the transcript of Dr. Owen’s testimony
appearing at paragraph 19 of the SBCA Reply are highly misleading because of omissions from
Dr. Owen’s testimony. They ask that either paragraph 19 be stricken from page 57 of SBCA’s
Reply or that the full text be ordered inserted into their Reply.

.SBCA responds generally that the quotations from Dr. Owen’s book merely
confirm his testimony and that Dr. Owen’s testimony invited a response from other experts in
the field such as that contained in the quotations from the Pindyck and Rubinfeld book.

On consideration of these arguments we conclude that the five items described supra must
be stricken from SBCA’s reply. Neither of these two texts, which are the sources of the
challenged material, was introduced into evidence in this case. It would have been much more
appropriate and helpful to the panel for SBCA to have cross-examined Dr. Owen on the passages
in these books rather than to have reserved them for incorporation into their reply findings and
conclusions, thus depriving the Networks of direct and written rebuttal. We also note that some
of the quoted material is merely cumulative of Dr. Owen's testimony and is not all that
additionally helpful to their arguments anyway.

As to the alleged misleading quotation of Dr. Owen’s hearing testimony, we do not find
the basic meaning to change after reading the full version and we would not ordinarily direct a
party to insert the full transcript passage. However, since we are requiring SBCA to file a

4




revised pleading, we are also directing that an unedited version of the quoted passage appear in
the new pleading.

For all the foregoing reasons, the Copyright Owners’ motions are granted and SBCA is
directed to file revised Reply Findings and Conclusions of Law in accordance with the
instructions contained in this order on or before August 8, 1997. SBCA may renumber
paragraphs and pages and perform other necessary format editing as appropriate.

Date: July 18, 1997

IT 1§ SO ORDERED.

Lewis Hall Griffith i
Chairperson

DYDY, M;/

John W. Cooley
Cgﬁlist ~

fpell oLl

Jettfey §. Gulin

Panelist
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) GENERAL BOUNSED!

| . DF COPYRIGHT, 4

COPYRICHT ARBITRATION ROYALTY PANEL FEB 28 536

RECEIVED
}
In the Matter of }

} Docket No. 94-3 CARP-~CD-50-832

DISTRIBUTION OF 1/990,1981, }
AND 1992 CABLE RGQYALTY FUNDS!
}

PHASE IT DISTRIBUTION EEPORT

Authoxrity and Mature of the Controvaray

The Librarian of Congress convened this Copyright
Arbitration Royalty Panel pursuant toc the Copyright Law, as
amended by the Copyright Royalty Tribunal Reform Act of 1983,
pub. L. 103-188, 107 Stat. 2304, to determine the distribution of
certain royalty fees deposited with the Register of Copyrights
under § 111(&) of the Copyright Law. The royalty fees involved
are compulsory license fees for secondary transmissions to the
public by cable systems of primary transmissions made by
proadcast stations. This Panel was convened because of a
controversy concerning the distribution of 1991 royalty fees
amonyg the category of copyright owners previously designated as
“*Music Claimants.”

Background of this Proceading

In Phase I of the Distribution of 1990, 1891, and 1992 Cable

Royalties, a controversy had arisen over the division of a total



02/27 17:07 19588 FROM: 212 787 1381 TO: 2128187583 PAGE: 5

FEB. -27' 98(FRI) 17:52  ASCAP - LEGAL TEL:212 787 138] P. 005

of over 5500 million among seven categories of copyright owners,
The Music Claimants, as one of these categories, settled with

the other categories as to the Music Claimants’ share. Pursuant

to that settlement, their representatives received 4.5% of the
total cable royalty fees for distribution among the Music
Claimants.

o On February 12, 1996, 61 FR 6040 (Feb. 12, 1896), the
Copyright Office issued a request for notices of intent to
participate in a Phase II proceeding to reso;ve controversies

L ~over the division of royalties among claimants within a
-particular category. On March 15, 1936, James Cannings
(Cannings), on behalf of himself as a songwriter and his wholly-
& owned publishing company, Can Can Music, filed 3 notice of intent
to participate, with comments on controversies with respect to
the 1990~92 cable royalty funds within the Music Claimants
“ category. On August B, 1986, the Copyright Office ruled that
Cannings conld not proceed with a claim to royalties for 1990 or
1992, because he had not filed a claim for those years, but could
‘. proceed with a claim for 1881,
Representing all of the other putative shareholders in the
1991 royalty fees allocated to the category of Music Claimants
) are three performing rights societies that represent "“the

copyright owners of musical works broadcast on all
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programming.”l/ These are Broadcast Music, Inc. (BMI}), the
American Society of Composers, Authors and Publishers (ASCAP),
and SESAC, Inc. (SESAC). Together, they appear in this
proceeding as “Music Claimants” (MC).2/ MC had, simultaneously
with Cannings’ notice of intent to participate and then
apparently unaware of it, filed comments on Phase II
coptroversies on a2 pro forma basis, stating that all music
controversies had been resolved. The Librarian of Congress then
convened this Panel. On Angust 19, 1997, the Register of
Copyrights designated to the Panel the issue of whether to
suspend formal hearings and proceed to decide the controversy on
the written pleadings.

This arbitration proceeding began on September 3, 1987.
After the participants filed their written direct cases, this
Panel held an initial meeting of Phase II participants, With the
agreement and consent of the parties, by order dated September
16, 1997, the Panel waived the requirement of an oral evidentiary
hearing, deciding to proceed on written submissions alone. The

Panel set a schedule for those filings. They included the

1/ Distribution of 1990, 1991 and 1992 Cable Royalties, Lib.
Cong. Distribution Order, Docket No. 84~3 CARP CDP-90~92, 61 FR
55653, 55655 (Qct. 28, 1996} .

2/ We use the abbreviation, “MC,” for the consortium of BMI,

ABCAP, and SESAC, to avoid confusion between that consortium,
| which appears here in opposition to Cannings, and the entire

| category of Music Claimants, which includes Cannings,

3
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participants’ written direct cases, written rebuttal cases,
proposed findings of fact and conclusions of law, and reply
findings of fact and conclusions of law. All of these
submiszions have been received and considered.3/
Factual Basia for Camnings’ Clainm

Cannings’ musical composition, “Misery,” was transmitted on
two occasions in 1991 as part of “The Joe Franklin Show,” via
WWOR, a “superstation.” “Superstation” is defined in § 118(d) (9}
of the Copyright Law as a television broadcast station, other
than a network station, licensed by the Federal Communications
Commission that is secondarily transmitted by a satellite
carrier. Cable royalties were generated by secondary
transmission of WWOR’s signal, including the programs on which
Cannings’ work appeared, by cable systems. Secondary
transmission of WWOR’s total signal for 1991 generated
821,613,845 in cable compulsory license fees.4/
Factual Basis for MC’s Claim BExclusivo of Cannings’ Claim

As noted above, MC, through its constituent organizations,

3/ MC filed motions to strike certain late-filed additions and
corrections to Cannings’ proposed findings of fact and
conclusions of law and/or his reply proposed findings and
conclusions, and his subsequently-filed “final” reply proposed
findings and conclusions. We grant these motions and strike
those submissions as untimely and, in view of our disposition of
the issues to which they are addressed, irrelevant.

4/ MC Written Direct Case, Tab A (Testimony of Alison Smith at
10), Exh. 7. .

P. 007
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represents copyright owners in what was established in the Phase
I proceeding as the Music Claimants category of claimants. BMI
represents more than 180,000 songwriters and music publishers,
ASCAP represents approximately 65,000, and SESAC more than 2,500
songwriters and music publishers. From 1885, if not earlier, to
1995, Cannings, as a songwriter and as an individual publisher
doing business as Can Can Music, was a contract affiliate of BMI.
Pursuant to those contracts, Cannings assigned the rights to his
works to BMI in return for BMI’s handling of the licensing of
performances of his work and paying him accorxding to BMI’'s
established rates.5/ No other individual or corporate copyright
owners in the Music Claimants category have submitted claims. We
find that MC represents the universe of music claimants (except
Cannings) who are entitled to participate in the 4.53% Music

Claimants’ share in the 1891 cable fee royalty fund.

Applicable Law

In the Phase I proceeding, the Panel analyzed the statute
and the historical progression of the explanations by the former
Copyright Royalty Tribunal (the Tribunal), and by the United
States Courts of Appeals, of the governing criteria in
distributing royalties among groups of Phase I claimants. The

Panel, affirmed in this respect by the Librarian of Congress,

5/ MC Written Direct Case, Tab A (Testimony of Alison Smith at
By, Exh. 5.
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concluded that, among the criteria originally announced by the
Tribunal, only the criterion of “market value” remained as a
logical and legal touchstone for distribution, at least based on
the kinds of evidence and arguments presented in Phase I.6/
Thus, as the United States Court of Appeals for the District of
Columbia observed about the role of the Tribunal, it was
“Congress’ evident inten; to have the [Panel] operate as a
substitute for direct negotiations (which were thought to be
impractical) among cable operators and copyright owners

.. W/

The Phase I Panel examined the concept of a “simulated
market” that serves in the absence of actual negotiatibns between
the cable systems and the broadcast stations over the payment for
particular programs originating at the broadcast stations. Such
a “simulated market,” the Panel obsexved, must represent, at
least hypothetically, what the cable system operators who were
subject to the compulsory license system would have to pay in an
open market, on a proportional bagis, for the categories of
programming that existed in the relevant period. Morecver, the

Panel recognized that, notwithstanding the parties’ submission of

6/ Phase T CARP Report at 18-24; Lib. Cong. Distribution Order,
61 FR at 53657-58,

1/ Christian Broadecasting Network Inc. v. CRI, 720 F.2d 1285,
1306 (D.C. Cir. 1983). ~

6
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statistics and economic analyses providing the seeming comfort of
categorical numbers, there was no gatisfactory mathematical or
mechanical solution to the problem. Rather, the Panel saw as its
task the assessment of a simulated market that was, by
definition, hypothetical and imperfect.8/

We conclude that similar considerations must govern this
Phase II proceeding. The evidence and arguments presented here
foecus essentially on market value. However, the opportunity for
negotiations concerning what cable systenms operators would have
to pay for those segments of programs during which the works of

‘each individual music claimant was performed has been superseded
by the compulsory licensing system. Therefore it will be our
task to hypothesize as realistic a simulated market for the works
of individual music claimants as is consistent with the evidence
presented.

A second general principle that must be restated before
dealing with the specific allocation in dispute is that, contrary
to Cannings’ repeated assertions in the course of this
proceeding, the allocation of royalties has already advanced to
the point where the copyright owners represented here by MC are
not now reguired to prove their entitlement to a share of the
fund, It has been established that the organizations

participating in this proceeding as MC represent all of the

8/ Phase I CARP Report at 24-23.
7
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copyright owners who are entitled to share in this distribution,
except Cannings. All of the copyright owners who are so
represented have, in effect, agreed to be bound by the results of
this proceeding. Their respective representatives have agreed
among themselves as to the share of the balance of the fund,
after Cannings’ claim is paid, to be received by each
representative on behalf of its affiliated copyright owners.

As the United States Court of Appeals for the District of
Columbia Circuit has held, parties who settle their claims can
receive any part of the fund that is not in controversy, and a
full Hearing on all claims is not required whenever any other
claimant chooses ﬁot to settle.8/ Consistent with that holding,-
on August 15, 1997, the Register of Copyrights issuned an order
denying Cannings’ request for documents supporting the respective
claims of the Music Claimants represented here by MC. We
therefore conclude that our responsibility is limited to

determining the share or amount to which Cannings is entitled.

ANRLITSIS
A. Cannings’ Claim and its Assextod Bosis
Cannings claims to be entitled to 51,200 for each of two

performances of his song, “Misery,” on superstation WWOR in 1991.

9/ National Association of Broadcasters v. CRT, 772 F.2d 322, 833
(D.C. Cir. 1985), cert. denied, 475 U.S. 1035 (1986).

8
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His total claim, therefore, is for $2,400, plus interest from the

date of the initial investment of the 1391 fund. Cannings also
appears to seek support for his claim by virtue of his sacrifice
of time and money because of the demands of this proceeding, in
which he has represented himself.

The primary basis for Cannings’ claim that each performance
of his song is properly valued at $1,206 is an arbitration award
he received in 1993, in a proceeding between James Cannings/Can
Can Music and BMI, in which Cannings/Can Can was awarded $4,800.

While the award document contains no facts, nor does it even

describe the background of the dispute, we find, based on

Cannings submissions and the testimony of Judith M. Saffer,
Assistant General Counsel for BMI, that Cannings”’ claim before
the arbitrator was for a single performance of a Cannings song,
“Reggae Christmas,” on WWOR in each of the years 1985, 18386,
1988, and 1990.,10/ Cannings later sought and obtained
confirmation of the arbitrator’s award in the Supreme Court for
the State of New York, apparently for the purpose of securing
costs and interest, but the confirming judgment was later

rescinded when the New York court was advised that BMI had

10/ Cannings’ Written Direct Case at 7; Cannings’ Written
Rebuttal Case at Exh. 43; MC Written Direct Case at Tab B
(Testimony of Judith B. Saffer at 2).

9
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previously paid Cannings the amount of the award.ll/

As a basis for Cannings’ claim in this proceeding, the
arbitration award, confirmed by the court or not, can carry no
weight. Cannings expressly disavows any claim of collateral
estoppel, but presents the award “as precedent to suppert how to
calculate his royalty distribution.”]2/. However, we Cannot
defer to the award, To do so would mean abdicating our duty
under § 802(c) of the Copyright Law to act “on the basis of a
fully documented written record . . . . We understand this duty
to require our own examination and analysis of the evidence
presented, While Cannings has made certain representations as to
what evidence he presented to the arbitrator, we have no way of
knowing how the arbitrator evaluated any of the evidence or what
factors he considered in arriving at his award. We note,
however, that the award was based on performances of a different
song from the one the performance of which is the basis for the
claim involved here. Were we privy to the arbitrator’s analysis,
we might legitimately assess its persnasiveness for purposes of
this proceeding. Absent that, deference to his award would
require us simply to adopt the arbitrator’s ultimate valuation of

four performances of a Cannings song., This we cannot do.

11/ MC Written Rebuttal Case at Tab 2 (Rebuttal Testimony of
Judith M. Saffer at 2).

12/ Cannings’ (original} Reply Findings and Conclusions No. 73.

10
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cannings also presents his own analysis of BMI’s formula for
caleulating the royalties due for televised song performances.
However, Cannings’ computations are based on BMI’s rates for
performances on network television, not on distant signal
performances on cable superstations such as WWOR.13/ Cannings
presents a distribution proposal that purports to adjust for the
difference between the number of commercial television stations
in the country and the number of cable systems that carry WWOR’s
signal.l4/ Cannings asserts that the value of aundience on a
superstation outweighs that of a local TV station.]l5/ However,
the only evidence he presents for this is that “The Joe Franklin
Show” has shown its popularity by being aired on WWOR 365 days
for 43 years. This provides no basis for determining whether a
performance on a cable system is commensurate with a performance
on a commercial station for purposes of generating royalty fees.

Finally, Cannings’ presentation includes considerable
reference to his own prominence in the music and entertainment
industry, and MC has presented a substantial volume of evidence
to rebut whatever Canning purports to establish in this regard.

We are unable to see the relevance of any of this.

13/ MC Written Rebuttal Case at Tab 1 (Rebuttral testimony of
Alison Smith}.

14/ Cannings’ Written Direct Case at 13.

15/ Id. at 14.
11
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The simulated market vaiue of a performance of a Cannings
song has nothing to do with Cannings as a personality. Assuming
that Cannings’ reputation as a composer elicits a response from
the public, we presume that the market reflects this if at all by
inducing program producers to include his songs in their
programs. Thus, the market reqgulates the demand for performances
of his songs and thereby affects his entitlement to royalties.
There might be an exceptional case where the prominence of a
copyright owner affected the value of each performance of his or
her work, However, such a showing, to be even plausible, would
.require some kind of persuasive evidence that a cable system
operator’s decision to “purchase” the entire signal of a
broadcast station was affected in a substantial way by the
prospect that the station’s programming would inclnde
performances of that copyright owner’s works. Cannings’ pre—-1581
history of four performances on WWOR in six years does not
suggest that such a consideration played a meaningful part here.

Bnother significant, and, we believe, fatal defect permeates
each of the methods by which Cannings seeks to establish his
claim to 51,200 per performance. Nothing Cannings has presented,
including the arbitration award, evidences a consideration of the

constraints imposed on each copyright owner’s share by the fixed

and finite nature of the fund being shared. Cannings’ approach

seems geared, rather, to a hypothetical open market negotiation

12
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limited only by what a cable system operator might be willing to
pay for Cannings’ purportedly superior creative product. That
approach does not reflect the simulated market in which we must
evaluate his claim.

Congress, while creating a device to protect copyrighted
works from pirating by secondary rransmissions, has prescribed
the price that a cable system must pay to use the programming on
which such works appear.l@/ This necessarily limits what each
copyright owner can expect to receive when the programs that
include their works are used in secondary transmissions. The
pasis for determining Cannings’ share must be consistent with the
basis on which all equally~-situated artists can reasonably expect
to be paid. That is one‘érerequisite of the simmlated market in
which a “value” must be determined.

Referring, finally, to Cannings’ plea for consideratien of
his expenses and hardships in prosecuting his claim, we have no
authority to compensate him on such grounds. We note, moreover,
that we have attempted to accommodate his needs as a pro se
claimant and feel confident that we have extended him s8ll the
leeway that was reasonable in the circumstances and that was not
prejudicial to the other parties or to the requirements of

meeting the statutory deadlines for bringing this proceeding to 2

conclusion,

16/ Copyright Law § 111(d).
13
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B, MC Assessment of Cannings’ Claim and its hsserted Basis

MC places a value of $9.99 on each of the two 1881
performances of Cannings’ song, “Misery,” on WWOR, yielding a
total established claim to $192.98. MC derives this valuation
from a “durational analysis” based on the proportion of the time
each of these two performances lasted as compared to an r
extrapolated calculation of the total number of minutes of music
performed on programs aired on WWOR in| 1991. Thus, having
calculated that the 4.5% share of the compulsory license fees
generated by WWOR that is available for distribution among all
the claimants in the Music Claimants category was $1,.074,7988.27,
and dividing this amount by the extrapolated figure of 143,493
minutes of WWOR music, MC arrives at a proportionate royalty rate
of 57.49 per minute. Each performance of “Misery” aired for one
minute and 20 seconds, or 1.3333 minuties. Therefore, the royalty
value of each performance was $9.99.

MC advocates its durational analysis as assigning an
objective and verifiable quantitative {value to Cannings’ two
performances. This analysis yields a [result that is much closex
than Cannings’ analysis is to the result that would obtain from
the use of a method, described more fully below, by which BMI, in

its regular course of business, allocdtes cable royalties. MC

asserts that BMI’s rates are not a prgper basis for determining

14
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the allocation of compulsory license fees in this proceeding,ll/
but offers no support for this statement, and the assertion
puzzles us. MC also asserts that its durational analysis is
similar to a mathematical formula adopted by a CARP Panel and
affirmed by the Librarian of Congress in a proceeding for
distribution of royalty fees collected for Digital Audio
Récording Devices and Media (DART).l1R/

Cannings disputes MC’s extrapolation of the duration of
music transmitted from WWOR programs on cable systems, but we
find it unnecessary to resolve that issue. Aside from any
questions about the validity of the extrapolations, or the
sampling methods on which they are based, we do not find the
durational analysis to be the preferred method for placing a
simulated market value on the performances of Cannings’ song.

The durational analysis is neither one that has been shown
o to have been used for distributions nor is there applicable

precedent in contested proceedihgs for adopting such .an approach.
In fact, MC does not endorse this analysis ‘as appropriate for
® resolving any allocation dispute not arising out of the specific

circumstances of this case, stating rather faintly that where, as

17/ MC Proposed Findings and Conclusions No. 66.
18/ MC Proposed Findings and Conclusions No. 102, citing

Docket No. 85~-1 CARP DD 92-84, 62 FR 6538 {(Feb, 12, 1597) (DRART
Proceeding) . '
15
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here, only two performances and a small amount in controversy are
involved, “the Panel may usf“the durational analysis as the basis
for resolving {the) dispute.l8/

As described by MC and summarized above, the durational

analysis appears in effect to be an undifferentiated “time plus

fee generation formula,” which, as the Tribunal stated in an

earlier proceeding, is a mechanical formula that does not, taken

alone, take into account the criteria upon which the Tribunal
bases its decisions.20/ Although we do not employ, at least for
purposes of this proceeding, all of the criteria to which the
Tribunal referred in the earlier proceeding, we still find the
durational analysis to constitute a mechanical formula. It
might, of course, serve as a guide to market value in the absence
of a better alternative.2l/ However, as discussed below, we have
found wﬁat we believe to be a superior alternative.

Finally, contrary to MC, we f£ind in the DART proceeding no
precedential support for the durational analysis. In DART, the

CARP Panel and the Librarian of Congress adopted a mathematical

19/ MC Proposed Findings and Conclusions, p. 17 n.1l1.

20/ 1995 Cable Royalty Distribution Proceeding, Docket No. CRT
87-2-85CD, 53 FR 7132, 7139 (March 4, 1988).

21/ A durational analysis might also complement other findings so

‘that, taken together, they may form the bas;s of an allocation.

] 3 Y ] ) dinga, Docket No. CRT
8%-2- 87CD, 55 FR 5647 5651 (Feb 16, 1990) {Revotional Claimants
controversy) .

16
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formula to compute a claimant’s proportional share of total
royalties by dividing the number of song title sales credited to
the claimant during the year by the total number of song titles
sold. Such a formula was found to have been the result of an
acceptable methodology for applying the applicable statutory
standard.22/ However, the applicable standard for the DART
proceeding is found in § 1006(c) (2} of the Copyright Law, which
provides that royalty payments derived from the sale of digital
audio recording devices are to be allocated to claimants within
the “Musical Works Fund” group of interested copyright parties
.“based on the extent to which, during the relevant perioed, . . .
éach musical work was distributed in the form of digital musical
recordings or analog musical recordings or disseminated to the
public in transmissions.” No such formula is suggested by the
Copyright Law for proceedings to distribute compulsory license
fees for secondary transmissions by cable systems,
¢. Bappropriate Basiz for Allocation
While we have spoken of the market that operates by virtue
of the compulsory license fees for secondary transmissions as a
“simulated” market, it is a market within which we have evidence
that real-life transactions occur. That is, within the area of

the music business that the compulsory cable fee system has

22/ DART_Proceeding CARP Report at 21-22, Library of Congress
Distribution Order, 62 FR at 6561.

17
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carved out, royalties are allocated among and distributed to
real-woxrld songwriters and publishers. The only evidence in the
record before us as to how such allocations are made is the
description of BMI’s method for paying its affiliated songwriters
and publishers. That description, although it provides an
incomplete picture of the simulated market, does illustrate a

" large if not dominant part of its actual operation. In fact, MC
refers to the payment BMI makes to its affiliates as an “actual
market payment.”23/ It is thus, at least potentially, a model
for the simulated market in which we must place a value on
Cannings’ claim.

Rather than a nondifferentiated durational method, BMI
employs a method that places a value on “feature performances”
that is substantially higher than that placed on background
music. A feature performance is one “that constitutes the main
focus of audience attention at the time of the performance.”24/

BMI operates on a non-profit basis and distributes all
available income, retaining only its operational expenses. Since
BMI distributes royalty income on 2 dollar-amount-per-performance
basis, and the dollar-based rates are not based directly on
proportionate shares in the manner of the durational apalysis

method, we infer that the rate-based payments cannot precisely

23/ MC Proposed Findings and Conclusions Nos. 64-69.
24/ MC Written Direct Case Tab A Exh. 10.
18
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reflect the amount of available funds. From time to time, BMI
“voluntarily” increases the payments so that songwriters and
publishers may receive more per performance than the base
rates.25/

For a part of 1991, BMI paid increased cable rates based on
types of performance and receipts from each of the cable .
superstations. It paid a distant signal rate of $14.36, to the
songwriter and to the publisher, for a feature performance on
WWOR. Also, instead of its standard base rate of $1.50 per
performance, it increased that rate by a factor of 2.1 in the
third gquarter of 1991, resulting in a combined songwriter-
publisher rate of $3.15.26/

MC acknowledges that the WWOR performances of Cannings’
“Misery” were feature performances. Applying BMI’s base rate and
the voluntary increase that BMI was paying its affiliates in
1991, Cannings, then a BMI affiliate, would have received $14,36
as songwriﬁer, $14.36 as publisher, per performance, and an
additional combined payment of $3.15 as songwriter and publisher
of “Misery,” for a total of $31.87 per performance, had he not

contested it.27/ On the record presented here, we find this to

25/ Id.

26/ MC Written Rebuttal Case, Tab 1 (Rebuttal testimony of Alison
Smith at 3-4). "

27/ In its Proposed Findings of Fact, No. 65, MC suggesats that
Cannings would not have received the $3.15 local rate for one of

19
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be the most appropriate basis for resolving Cannings’ claim,

As noted, Cannings was a BMI affiliate durin§ the pericd in
which the royalties in dispute here were generated. In arquing
against Cannings’ claim to a much greater performance rate than
BMI pays to its affiliates, MC states in its Proposed Findings
{No. 69)lthat “each BMI'songwriter or composer with a feature use
of music on a given television station or network must be paid
the same rate.,” On the other hand, we have noted MC’s assertion
that the BMI rates are not a proper basis for use in this
proceeding. The only suggested reason for this is that, “by
electing to proceed ocutside of the privdte BMI distribution
system, Mr. Cannings categorically rejected the BMI payment rate
. . . ."2B/ But while Cannings’ election may put into question
his entitlement to the BMI rates as a contractual right, it does
not preclude this Panel from using the BMI rates as the best
evidence of the simulated market value of the two performances of
“Misery” and therefore the proper measure of his claim.

In adopting this measure rather than the results of a
durational analysis for purposes of this proceeding, we intend no
suggestion that the BMI methodology is more appropriate than

those that ASCAP or SESAC used in 1581, which are not before us

the WWOR performances. However, the Proposed Findings are not
evidence, and Alison Smith’s rebuttal testimony indicates that he
would have received the $3,15 rate for both performances,

28/ MC Propésed Findings and Conclusions No. 108.
20
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for comparison.29/ We f£ind only that the BMI methodsology is the

best market-related methodology that is presented in the record,

that it is credible, and that it appears to be reasonable. That

must be considered sufficient.3dQ/ In summary, we zllocate $31.87
per performance, or 563,74, to Cannings and the balance to MC,

We find no basis on which to award interest on the amount
allocated to Cannings. Pre-judgment interest ia not ordinarily
awarded in civil cases, unless based on a contract, and has not
been awarded in previous Phase II proceedings. While there might
be equitable considerations that faveor an award of interest, we
have found no supportable method to award or compute interest,

nor has Cannings presented adequate grounds for such an award.3l/

AVIRRPD

Cannings is allocated $63.74. MC is allocated the balance

of the fund.

29/ We note, however, that the BMI methodology is similar, at
least in general approach, to the method that ASCAP presented to
the Tribunal in Phase II of the i i i
Proceeding, Docket No. CRT 85-2-87CD, 55 FR 11688 (March 30,
1890) (music controversy). Thus, “[w]hile the actual weights
ASCAP and BMI assign to feature, background and theme music
differ, neither organization usges duration alone for crediting
works.” 55 FR at 1198%8-90.

30/ See DART Proceeding, 62 FR at 6561.

21/ An interest rate table Cannings submitted as Exh. 21 to his
Written Rebuttal Cage contains no indication of its applicability
to Phase IT distributions,

21
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Respectfully submitted,

Poitt P o T

Ronald P. Wertheim, Chaijirperson

faor i

/]ésse Etelson, Arbitrator

Arbitrator

armakides,

Dated: February 2%; 1998
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"by adding that the Office will process

. requests granted expedlted processing

- status.“‘as soon as is practicable.” . -
EFOQIA sec. 8(a) (codxﬁed as 5 U.S.C.
552(a)(6)(E)(iii)).

E EIectromc Readmg Room )
" The FOIA requires agencies to. make

* available for inspection and copying -

statements.of pohcy and interpretations

" not published in the Federal Reglster,

and administrative staff manuals and-
.instructions to staff that affect the
publlc 5 U.S.C. 552(a)(2) The Office

- maintains these materials in paper form
' in' its Public.Infermation Office. See 37
'CFR 203.4. Thie EFOIA requires: agencies

. to make available by, “computer.

 telecommunications or * * ‘% by ather -
.- eléctronic means”’ all: readmg room - -
: materials that are created on or-after
.October 1,.1996..EFOIA sec, 4 {codified
at 5.U.8.C. 552(a)(2). The statute

. envisions thatagencres will develop.” .

both a'traditional : reading room and an
. electronic reading rdom. The Office .
proposes. anmtenm_regnlauon stating .-
whlch. matetials dre available on-line or -
sinan accesmble,electromt: format

List of Subjectsin 37 CFR Part 203 "
Freedomn of Informatlon Act, Pohcles

and procedures. -

. Interim Regulations -

In.consideration of the foregoing,. the
Copyright Office is -amending part 203
.of 37 CFR, chapter If;in the. manmer set
- forth below:: = . “

- PART 203——FREEDOM OF..

INFORMATION ACT: POLICIES-AND

. PROCEDURES..

1. The authonty citation for partzos :
. is amended totead.as folows: . © . .

-~ Authority: 17US C. 702 and5 US C 552,
‘as amended." . .

2. Section 203.3 is amended by . -
rewsmg paragraph (i) to'read as follows: -

§2033 Organization. *
* * * . *

.. (1) The-Copyright Office maintains an
“electronic reading room” by making’
.available certain documents and records

- on-its World Wide Web-page and by

-+ providing.access to documents that
- affect the publi¢ in.electionic format
pursuant to 5 USC 552(a)(2). Copyright
‘Office records in machine:readable form
cataloged from January 1,1978; to the
- present, including registration

- information and-recorded documents,
are available on the Intsinet. Frequently
: requested Copyright. Office circulars,
announcements, and recently proposed
as well as final regulations are available
on-line. The address for the Copynght

‘records on an expedited basis could
- reasonably be expected to pose an

. Office’s home page is: http://

www.loc.gov/copyright; information
may also be accessed by-connecting to
the Library of Congress’ home page on
the World Wide Web. The address is: - -

. .http://www:loc.gov: Other Copyright

Office docuents may be prov1ded on
disk when so requested,’ :

3. Section 203.4 is amended by .
revising paragraph (f) and adding & new

; paragraph (1) to read as. follows

§203.4 Methodsotopetaﬂon v

* g A ox - * .

() The Office wﬂlrespond to all

-properly marked mailed requests and all

‘personally delivered written-requests for

- records within:twenty (20) working days
- of receipt by the Supervisory Copyright
,.._informatlon Specialist. Inquiries should
* "be mailed to: Copyright Office, GC/I&R, .

P.0: Box. 70400-Southwest Statmn,
Washmgton,D C.'20024. If hand -

: delivered, materials should go to: ~ -

* Copyright Public hiformation Office, |
401, James MadlsonMemonal Building;
- Libraryof Congress; 101 Independence

: Avenue, S.E., Washingion, D.G. Officé.”
g..hours arg: from 8:30'a.m. to 500 p.m;;
"-* Monday. through Friday, eéxcluding.
" . holidays; If it is determined thatan - -

extension of time greater than ten. (10)

- working days is necessary to respond.to
. aTequest-due to unusual- circumstances,
~-as defined in;:paragraph () of this -
- section, the Supervisory. Copyright
. Information Spec:ahst shall so notify -

the requester and give the requester the:
opportunity to:’

{1).Liimit the’ scope of the requeést so-
that it may be processed mthm twenty

(20).working days, or

-{2) Arrange with the Office an -

alternative-time frame for -processing the

request or a-modified request: If a
request is- -denied, the written.

-notification will include the basis for
. the-denial, names-of all individuals whe-

participated in the determination, and
procedures avallable to appeal the -

_determination.
* * ’ ,* * *
(i) The. Superv:lsory Copynght

Information-Specialist will consider
fequests for expedited processing of
requests in cases-where'the requester .
demonstrates a compelling need for -

" :, such processmg The term“‘compellmg

need” means; -
(1) Thata failure'to obtam requested -

imminent threat to-the'life or physical
safety of an'individual; or

-(2) With respect to'a request made by
a person.primarily engaged in .
disseminating information; ‘urgency to .
inform the. public concerning actual or
alleged Federal Government act1v1ty

Requesters for expedited processing"

must include in their requestsa
statemient setting forth the basis fog the.
claim that a “compelling need” exists
for the requested information, certified
by the requester to be true and correct

to the best.of his or her knowledge and

belief. The Office will determine = -
whether to grant a request for expedited

-processing and will notify the requester

of such determination within ten (10)

s days of receipt of the request Ifa.

request for expedited processing'is B
approved, documents responsive to the
request will be processed as soon as 18

- practicable. Denials of requests for -

expedited processing may be appealed
‘to the Office of the General Counsel,;.
who mll_expedmously determine any
such appeal

§203. 6 [Amended]
- B, Sechon .203. 6(b)(6) is amended by

.- revising the parenthetical at the end. of .
." the sentence toread “(atno less than
8 - ,$20 00 per hour or fractlon thereoﬂ ”

Dated October 2%, 1997. .
M&rybet'h Peters, ’
Registérof Copyrights. .

{FR Doc. 97--28418 Filed ‘10—27—97 8’45 am} e

BILLING OODE 1410—30-P

LIBRARY,OF CONGRESS
COpyrlght Ofﬂce

" 37CFRPart 258 o
'[Dockemo. 963 CARP" sRA] - ° E

-Rate Ad]ustmem for the Satelme
.Carrier Compulsory License -

~AGENCY: Copynght Office, berary ‘of -

Congress

,ACTION. Final rule and order. -

- SUMMARY:. The Librarian of Congress, S
' . upon recommiendation of the Register of -
- Copyrights; is announcing thé

ad]ustment of thie royalty rates for g

‘superstation and network signals under -
-the satellite carrier compulsory hcense,

17 U.S.C. 119,
EFFECTIVE DATE: Ianuary 1, 1998..

- ADDRESSES: The full text of the CARP’s

report to.the Librarian of Congress is-

. availablefor inspection and . copying -~
. during normat business hours in the
* Qffice of the General Counsel, James - .
- Madison Memorial Building, Room LM~

403, First.and-Independence Avenue,
S.E., Washington, D.C. 20540, -

. FOR FURTHER INFORMATION CONTACT:

David O. Carson, General Counsel,

- William J: Roberts, Jr., Senior Attorney

for Compulsory Licenses, or Tanya M.
Sandrogs, Attorney Advisor, P.O. Box-
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70977, Southwest Station, Washmgton,
D.C. 20024, Telephone (202} 707-8380.

SUPPLEMENTARY INFORMATION:

Recommendation of the Register of
Copyrights

I Background

Congress passed the Satellite Home _‘
Viewer Act of 1988 to createa .
compulsory copyright license, codified
at section 119 of the Copyright Act, for.
the retransmission of over-the-air _
television broadcast signals. 17 U.S.C.
119: Similarin many ways to the cable
compulsory license enacted by Congress
in 1976,the satellite carrier compulsory
license permits satellite cairiers to

* retransmit TV signals to their,

-subscribers upon semxannual

submission of ' royalty fees and ..
- statements of account to the Copyright -
- Office, The royalty fees eollected by the

Copyright.Office are deposited with. the;
United:States Treasury- for subsequent . ,
distribution to copyright awners of
programming retransxmtted by the ,
satellite carriers”
Sectmn‘1191dent1ﬁes two types of

.television broadcast signals that are ,

subjectto compulsory licensing:
superstations‘and network signals. A
superstation is the signal of any- - -
commiercial independent telev1s1on ‘
station licensed by the Federal -
Communicationis Commission.
Examples of superstations retransmitted
by satellite carriers under section. 119 .
are WTBS, Atlanta and WGN; Chicago. .
A network station is defined-as follows:'

(A) A television- broadcast station, .
including any translator station or terrestrial’
satellite station that rebroadcasts all or’ .- !
substantially all of the programmmg

" broadcast by a network station, that is owned

or operated by, or affiliated with, one:or more

- of the television networks in the United

States which offer an interconnected program
service.on'a regular basis for 15 or more -
hours per, week to at least 25 of its afﬁhated
televrslon lxcensees in 10 or more States, or’”
(B) A noncommercial educational <
broadcast statich (as defined in section 397
of the Commuimications Act of 1934). 1 '

.17 U.S8.G. 119(d)(2). Examplés of

network sighals carried by-satellite * -
carriers are ABC, CBS, and NBC. A:
station of the Public Broadcasting
Service-(PBS) would also be conmdered"
a‘network sighal under the statite.

Under the section 119 licenise, " -
satellite carriers can retransmit any
supéerstation they choose to any
subscriber located: anywhere in the
United, States However, such is'not the

1This is the deﬁnmon of a network signal after =~

the 1994 amendments to section 119. 'I'he earlier
definition was the same one appearing in sectxon .--

111 of the Copyright Act

case with the retransmission of network
signals. Satellite carriers may only make
use of thelicense to retransmita -
network signal to a subscriber who  _
res1des in an “unserved household.” An

“unserved-household” i is defined as a’
household that T

(A) Cannot recejvie through the use of a'
' conventiomal outdoor rooftop receiving
"antenna, an over-the-air signal of grade B

" intensity (as defined by the Federal

Communiéations Commission) of a. primary
network station afﬁhated with thet network,’
and .

(B)Has not; within 90 days before the date
‘on which that household subscribes, either
‘initially or dnrrenewal, to receive secondary”
" transinigsions by a satellité.carrier of a . ‘
network station affiliated with that network,
subscribed to a cable system that,provides
the signal of a-primary network station -

- affiliated w1th that netwotk. ’

17'U. S.C. 1‘19(d)(10) Servme of network
-signals to subscribefs who do not resrde

* in unserved households isan.actof. ,

. copyright infringement sub]ect to the
remedies of. chapter 5 ofthe Co ynght
Act, unless:the. carrier is.able. to R,
negotiate a pnggte agreement- with
copyrightowners.to license all the'
copyrighted works-on:those network ,
signals. ~ ~

In creatlng the sectlon 119 hcense m:.

1988, Congress established different -
Toyalty rates for superstationand .
_network signals, based upon
“approximations‘of what cable paid for -
such signals under the section 111 cable
compulsory license, 17, 1,S.C. 111. The
original rate for a superstatlon was 12-
cents per subscriber per month. The
original rate for a network was 3 cents
per subscriber per:morith.-Gongress,
however, authorized arate ad]ustment
procedure to change theserates in 1992.

1. The 1992 Rate Ad)ustment

Af the time’ of ] passage of ¢ section 119, .
the: Copynght Royalty Tribunal was still
in existence. However, rather than
 invest the Tribunal with authority to
adjust the section'119 rates, as was the .
case for all other compulsory licenses in
the Copynght Act, Congress instead
gave the task to.an’ad hoc arbitration
‘panel assembled solely for that purpose.
The Tribunal was givenauthority to.
review the decision of the erbm:atlon
- panel, as is the Librarian in this
. proceeding; but under a dlfferent
standard of review.

‘Congress.also estabhshed a, number of
factors:for the arbitration panelto '
:considérin reaching its determmat.lon.
The statute  provided:, '

In determmng royalty fees under thls >
paragraph, the Arbitration Panel shall .
consider the approximate average cost to a,
cable system for the right to secondanly

‘- -

purchase exclusive rights-to broadcast

transmit to the public a primary trensmlssmn
made by a broadcast station, the fee
established under any voluntary agreement
filed with the Copyright Office in accordance
with paragraph (2),2-and the last fee proposed
by the.parties, before procéedings under this
paragraph, for the secondary transmission of
superstations or network stations for private
homé viewing. The fee shall also be

-calculated to achieve the following

objectives:
(i) To maximize the avmlablhty of creative

- works to the public.

{ii) To afford the copynght owner a fair -
return for his or her creative work and the
copynght user a fair income under exrstmg
-economic conditions. - i .

{iii) To reflect the relative roles ofthe -
copyright owner and the copyright user in
the:product made available to the public with
respect-to relative creative contnbutlon,

.. technological contribution, capital : *

mvestment, cost, risk, and contnbutmn to the
openmg of new ‘markets for creative ’

%

-expression'and media for thexr P
-communication; sl :

- (iv) Td minimize any dxsruptlve meact on’
the structure of the industries invélved and

‘on.gémerally prevailing industry practmes

17 U.8. .C. 119((:)[3)(13\ (1988)
" Theé arbrtratlon panel was given 60.

- days to' reach 1fs determination; it

delivered-its:report to the Copyright-

.Royalty Tribunal on March 2, 1992, The

: panel recommended:that the royalty fee.
for network signals be raised from 3
cents'to 6 cents per subscriber. 57 FR
19061 (May:1,1992). For superstatlons, .
the panel recommended a two-tiered
rate structure, The panel was impressed

- with Congress ‘consideration of the
- application of syndicated exclusivity

protection on the satellite industry.
With respect ta cable retransmissions of
broadcast signals, broadcasters may

programming within their local market
and any cable operator importing the

. same programming into the
broadcaster’s local market is requlred to
black it out. Gongress.directed the FCG
in 1988 to consider adopting syndicated
exclusrvrty rules for the satellite
industzy, but the: Commlssxon ultimately

! “determined that it was-not technically
* - feasible for satellite carriers to black-out.
‘programming. See 6 FCC Red. 725 .

(1991). To make up for this .
technological deficiency, the panel
imposed a higher royalty rate to
compensate for the loss of exclus1v1ty
protection.

For supersta,tlons, 1£ they had been
retransmitted by a cable system rather

‘than a'satellite carrier and would have
‘been subject to the FCC's: syndicated

exclusivity rules, the panel adopted a .

* rate of 17.5 cents. per subscriber per
. month, 57 FR:at 19061 (1992) For -

2] No such voluntary agxeements were reached

e
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31gnals that would not have been subject - the 1994 Act, sub]ect to adjustment in
this proceeding. The rates adopted in .
this Qrder shall remain effective until

- December 31; 1999, the current date for
the section 119 compulsory license:

iv. T]nsProceedmg

Pursuant to section 119(c)(2), the
Librarian of Congress initiated this
proceeding with publicatien of a _
Federal-Register notice on June 11,
1996, establishing a voluntary -
negotiation period and a. precontrovarsy
discovery schedule,? 61 FR 29573 (Juine
11, 1996).. The schedule was vacated on
September 19, 1996, at the request of
certain copyright owner parties, Order.
in Docket No. 96-3 CARP SRA
- (September 19, 1996), and rescheduled-

. on October. 29, 1996. Ordér in Docket -
No. 963 CARP SRA:(October-29, 1996).
TheGARP was. convened on March 3

to the syndicated exclusivity rules for
cable (known as “syndex proof”

* signals), the panel adopted a rate of 14
. eents per subscriber per month. id.

. The Copynghthyalty Tribunal,
reviewing the panel’s decision. only
under a contrary to law standard,
.adopted the rates recommended by the
arbitration panel 57 FR 19052 (1992).
The Tribuhal:did, however, sybstitute a
new effective date for the rates, hecduse -
it determined that the panelmisapplied -
the-statute. Id. at 19053 (rates effective

on date of issuance of Tribunal’s order;, -

- May 1,-1992, not January 1, 1993 date
recommended by panel). No appeal of
the Tribunal’s order was.taken. " - -

o Ins Satelhte Home Viewer Act of 1994

The rates adoptéd by the Tribunal in -
1992 were to last only until the end of-

1994, when the sectionr119 license. ‘was .,

slated to expire. However, in 1994, .
Congress passed the Satellite Home. - -:
Viewer Act of 1994, which extended the
section 119 license-anotheér 5 years. In
reauthorizing the license, Congress
made several changes te its provisions.’
Anotherrate adjustment—this -
proceeding—was scheduled to take
place, and the duty -of conducting. the
proceeding was givento a copyright -
arbitration royalty panel (CARP), with -
review by the Librarian of Congress. -

- The most significant change-to section

119 made by the 1994 amendments, for .

purposes of this proceeding, wasa

- change in the fictors to be applied-by -
the CARP to determine the new toyalty
rates. Rather than focts on the price

- paid by the-cable industry for similar. -
retransmissiofis, Congress required that
the foyalty fees’for superstations and )
network signals represent the fair

. market valie. 17 U S C 119(c)(3)(D)
(1994).. :

Although Congress mtended te
replace the statutory critéria for .
adjusting the royalty rates from the 1988
Act with the new*fair market value”
stanidard, a scrivener’s-error was made-
in the 19947Act. The result was.that the
original provisibnisof section
119(c)(3)(B] remained, and the new '
provisions inadverténtly replaced the -

. subparagraph determining those parnes

. subject to pay the sectionr 119.royalty. °
fees. Certain copyright owners to-this:
proceeding requested clarification of the.
statute, and the'Library'issued an- order

. prior'to commencement-of the CARP -

instructing the CARP to apply only the-

* new fair market value provisions, and to
disregard the-old ériteria:of section; -- -
119(c}(3)(B). Orderin Docket No. 96--3
CARP SRA {Jantary 6, 1997). '

Theroyalty rates adopted in the 1992

‘rate adjustment were incorporated into

The followmg parhes submltted
written direct cases-to the CARP: (1) .
Joiit'Sports Claimants (“]SC”) '
representing natlonalssports assocxa’oons
including Major League Baseball; the -

- - National Basketball-Association, the *

*  National Hockey League; and the~

- National Collegiate Athletic
Association; (2) the Public Broadeastmg
Service (“PBS”}, (3) the Commeicial *
Network Claimants(*“Commercial -
Networks?’), representing the National
Broadeasting Co., Inc., Capital Cities/
ABC, Inc..and " CBS Inc.; (4) the :
Broadcaster €laimants. Group ..
(“Broadeaster Claimants Group™), - .
representing certain eommercial
television stations whoser 31gnals are -
retransmitted ‘hy satellite carriers; (5) the
Program Supplier Claimants: (“Program
Suppliers”), tepresenting various
copyright owners.of motion pigtures,”
television series and specxals, (6) the
Music Claimants (*Music Claimants”);
representing the American Society of
Composers, Authors and Publishers, - -
Broadcast' Music, Inc., and SESAC Inc.;.
(7) the Dayotional. Clmmants i
[“Devo’aonal Claimants”); representmg
various’ copynght owners of religious -
programming; (8) the Satellite - )
Broadcasting & Communications-
Association (“SBCA™), representin;

_AlphaStat Television, Inc., BosCom,’
Ing., Consuiner Satellite Systems, )
‘DirecTV, Inc:, EchoStar -
Commumcatmns Corp., Netlink USA

PrimeStar Partners L.P., Prime Time 24
Joint Venturs, Southem Satellite. *
Systems, Inc:, dnd Stiperstar Satellite .
Enterbamment‘ -and (9):American Sky
Broadcastmg L.L. C (“ASkyB”] :

3The voluntary nagouation pstiod- proved
unsuccessfiil as no agreements were reached.

The CARP held oral hearings on the .
written cases.and evidence, and oral

. argument.on the proposed-findings.of .

fact and conclusions of law. The GARP
submitted its report to the Librarisn on
August 29, 1997, - .-
The CARP econcluded that rates for -
both networks signals and superstations ‘
should be adjusted upwards to 27 cents
per subscriber per menth. In addifion,
the Panel determined thatno- -royalty feée .
should be paid for the.retransmission of
superstations within the superstations’
local markets, and that it had no -
authority to set a royalty rate for -
retransmissions of network signals -

. withiir their l6cal markets. The Panel

recommended July 1, 1997,as the - -
effective date for the new rates. ° -~
Section 802(f) of the Copyright Act- .
provides that {wlithin 60" days after
receiving the report of a- copynght

. arbitration royaltypanel-*- * *, the-

Librarian.of Conigress, upon the -

- recommendation of the-Register of

- - Copyfights shall'adopt or réject the -
determination of the panel.?’ 17 U.S, C
802(f): Today’s order of the Librarjan -

- fulfils thwstatutory obhgatlon

V. The Librarian’s Scope of Revxow o

The Librarian-of Congress has, in
previous-proceedings, discussed his
narrow. scope of review of CARP*
determinations. See 52 FR 6558.

. (February 12, 1997) (DART distribution-
order); 61 FR 55653, (October 26;-1996)°
.(cable distribution order). The salient -

points regarding the-scope of review,
however; merit repeating. -

The Copyright oyaIty Tribunal
Reform Act of 1993 created a-unique
systein of reyiew.of a CARP’s °
determination, Typically, an arbitrator’ s
decision is not reviewable, but the .
Reform: Act created two layers-of review:«
the Librarian and:the Court of Appeals
for the District of Columbia Circuit: ~
Section. 802(f) directs the Librarian to
either: accept the decision of the CARP.
or reject it. If the Librarian rejects it, he '
must substitute his own: determination
“after full examination of the record .
created in the arbitration proceeding.”

Id. ¥ the Librarian accepts it, then the .

" determination of the CARP. has become .
- the determination of the Librarian..In _
: either_case,-t_hrough»i,ssuanceaofgthee )

Librarian’s Oider, it is his decision that .
will be subject to review. by the Court
of Appeals,

Section 802(f) of the Copynght Act
directs that the Librarian shall adopt’ the

-report of the CARP *‘unless thé Librarian

finds that the determination is arbltrary
or conirary to the provisions of this .
title.” Neither the Reform.Act nor.its
legislative history indicates'what is . .
meant specifically by *“arbitrary,” but
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there is no reason to conclude that the
use of the term is any different than the,
“‘arbitrary” standard described in the -

Administrative Procedure Act (APA); 5

U.S.C. 706(2)(A). -

Review of the caselaw applying the - :

APA “arbitrary” standard reveals six

factors or ciréumstances under which a”

court i likely to find that an agency
acted arbitrarily. An agency is generally
considered to be arbitrary when it:, "~
(1) Relies on factors that Congress did
not intend-it to consider; - . SRR
(2) Fails to consider entirely an- -
important aspect of the problem that it °
was-golving’;u ot ol e

(3 Offers an éxplanation forits™* *

decision that runs counter to the’” = -
evidence presented before it;

implausible-that it cannot be:explained:
as a product of agency expertise ora
difference of viewpoint; . .
- (5) Fails to examine the data and; *. -
articulate a satisfactory explanation for
its action jacluding a’rational " .. -
connection between the‘fagt’s

the choice made; and+- . .

(6) When the agency’s action eni:"ails:{:

the'unexplained.discrimination or.
disparite treatifient of similarly situated:

parties. -’

Motor Vehiclé Mahuf&i:turég’s_ Asgnvy.
State Farm Mutual Insurance Co., 463 ..

U.S! 29.(1983); Celcom Comm. Corp: v. .
FCC, 789 F.2d 67 (D.C. Cir. 1986); )

Airmark-Corp v, FAA, 758 F2d 685 (D.C. -

Cir. 1985). T

Given these guidelines for _
determining when a determination’is -~
“arbitrary,”prior decisions of the courts
reviewing the determinations of the. . -
former Copyright Royalty Tribunal have:
been consulted. The decisions of the
Tribunal were reviewed under the ..
“‘arbitrary and capricious” standard of 5
U.S.C: 706(2)(A) which, as noted above,
appears to be applicable tothe - ., .
Librarian’s review of the CARP’s
decision. .- - :

. Review of judicial decisions regarding

Tribunal actions reveals a consistent
theme: provided that the Tribunal -
adequately articulated the reasons for its
decision, specific determinations were
granted a relatively wide “zone of, ,
reasonableness.” See National Ass'n of
. Broadeastersv. CRT, 772 F.2d 922 (D.C.
Cir. 1985); Christian.Broadcasting -~ . -
Network v.-CRT, 720 F.2d 1295 (D.C. - .
Cir, 1983); National Cable Television. *
Ass’nv. CRT; 689 F.2d 1077 (D.C. Cir. -
1982); Recording Industty Ass’n of
America v. GRT, 662 F.2d 1 (D.C. Cir. -
1981). As.one panel of the D.C. Circuit - -
succinctly noted: . o

To the extent that the statutory objectives
determine a rarige of reasonable royalty rates -

found and °

that would serve all these objectives
adequately but to differing degrees, the =
Tribunal is frée to choose among those rates,
and courts are without authority to set aside
the particular rate chosen by the Tribunal if
it lies within a *“zone of feasoriableness.””
Recording Industry Ass’n of America v.
CRT, 662 F.2d 1,9 (D.C. Cir. 1981).. .
Because the Librarian is reviewing the
CARP decision under the same
“arbitrary’” standard used by the courts -
to review the Fribunal, he mistbe . -

" presented-with a:detailed rational -

anialysis of the CARP’s-decision, setting
forth specific findings of fact and -

“conclusions of law. This requirement of

every.-CARP'report is ¢onfirméd by the |
legislative history ta the Reform Act

"~ which notes. that a “cléar report setting,.

(4) Issues a decision that is so .. - . .- forth the panel’s reasoning and findings-

will greatly assist the Librarian of - . --.
Congress.” H.R. Rep. No. 103286, 103-
Cong., 1st Sess. 13 (1993). Thus, to .. .
engage in reasoned decisionmaking, the
CARP must “weigh all the relevant -

-“eonsiderations and * *- * set.out its -

conclusions in a form that permits [a.. -
déetermination.of] whether it has..,., <,
exercised-its responsibilities lawfully.”

National Cable Television Ass'n'v. CRT, .

689 F.2d-1077,1091.(D.C: Cir. 1982).
This goal cannot be.reached by,
“attempt[ing] to-distinguished - .:,
apparently inconsistent awards with .
simple, undifferentiated allusions'to a .
10,000 page record.” Christian .. - -
Broadeasting. Network, Ine. v. CRT, 720
F.2d 1295, 1319 (D.C. Cir. 1983). . - .

It is the task of the Registerto review -

the report and make her - -+ -~ .
recommendation to the Librarian as to -
whether it.is drbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether, and in what manner, the . -
Librarian should substitute his owa - -
determination. S e e

© VI Review of tfie CARP Report

Section 251.55(a) of the rules provides
that “[a]ny party to the proceeding may -
file with the Librarian of Congress a
petition to'modify or set aside the
determination of a Copyright Arbitration

Royalty Panel within 14 days of the °,

Librarian’s receipt of the panel’s report
of its determination. 37 CFR 251,55(a).
Replies to petitions to modify are due 14
days after the filing of the petitions. 37
€FR 251.85(b).- . .. . -
- The following parties filed petitions

to modify: SBCA, EchoStar-

Communications Corp. (“EchoStar?),
and commercial Networks. Repliés were
filed by JSC, Broadcaster Claimants
Group, PBS, Program Suppliers, -
Commercial Networks, Music.Claimants
and Devotional Claimants (collectively,

- “Copyright Owners”), PBS, JSC and -

Broadcaster Claimants Group -

{collective, “Certain Copyright -

- Owners”), and EchoStar.

Satellite carriers opp6se the decision
of the CARP, while copyright owneérs
are generally supportive of it, SBCA

offers numerous reasons why, in its

-view, the Panel’s decision is.arbitrary -

and contrary to law. EchoStar confines
its comments to the Panel’s decision not
to establish a royalty rate for the local
retransmission of network signals by .
satellite Garriers, and Cominercial -+ -

" Networks request'a “clarification® of the
Panel’s tuling in order to construe it to-

mean that the 27 cent fee for network
signals applies to'any local w
retrarismission of network stations to:
subscribers:in unserved households.
‘Certain Copyright Owneérs challenge+
EchoStai’s standifig to filea § 251.55

- petition to modify in this proceeding. -

"Section 251.55 of the rules assists the
Register of Copyrights in‘making Her -
recommendation to the Librarian, and .,
the Librarian in-conducting his review -

-~ of the CARP’s decision by allowing the -

parties to the proceeding to raise -

. specific objections ta a CARP’s | ; ... -

determination. As reguired by.section”
802(f] of the Copyright Act, if the. '

" Librarian determines that the Panel in
- this proceeding has.acted arbitrarily or

contrary to the provisions of the , ..
Copyright Act,-he must “after full,
examination of the record created in.the
arbitration proceeding, issue an order
setting the royalty fee * *' *.” 17 U.S.C,
802(!7_);‘-5-5'- b A A P

'VIL Review and Recommendation of

:

- the Register

As discussed above, the parties to this
proceeding submitted petitions to the
Librarian to'modify the Panel’s ~
determination based on their assertions
that the Pane] acted arbitrarily or =~ . -
contrary to the applicable provisions of
the Copyright Act. These petitions have
assisted the Register in identifying what

- evidence-and issues in this large -

proceeding, in the eyes of the
petitioners, are areas where the Panel
may have acted improperly, thereby
requiring the Librarian to substitute his
own determination.-The law gives the

-Register the responsibility to make

recommendations to' the Librarian-
regarding the Panel’s determination, 17
U.8.C: 802(f),'and in so doing she must
conduct a thorough review, - - .
After reviewing the Panel’s reportan
the record in this proceeding, the © -

- Register has determined that there are 6
. primary aspects of the Panel’s decision*

that warraiit detailed discussion and-

analysis: S o
(1) Whether the Panel correctly interpreted .

and applied the statutory standard for :

iy

determining royalty fees;
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. (2) Whether the Pimei acte& arbitrarily in
adopting the license-fees paid by cable

" networks as the benchmark for deierminfrig

section 119 feés; o -

(3).-Whether the Panel should have made
certain adjustments in the benchmark rates it
adopted; B : .

(4) Whether it was peimissiblefor the - .
Panel to adopt the same rate for superstations
and network signals;

(5) Whether the Panel correctly.declined to
adopt a royalty.rate.for local retransmission
of network signals by satellite carriers; and .

(6) Whether the Panel supplied the .
appropriate effective date for the newly
established royalty fees. s L

SBCA has made additional arguments
in jts petition to- modify as to why the
Panel’s decision should be set aside. .
These arguments, which primarily = .

-involve evaluation of the evidence and..
allege deficiencies in.the discovery rules
for CARP proceedings, are addressed at
the end of this section,~ : -
" A.'Determination of Faif Market Value -
1..Action of thePanel: . : - . - -

A fundamentsl dispute between

sate]lite carriers and copyright owners

in this proceeding is the meaning of the -

term “fair market value” as used in

" section 119(c)(3)(D) of the' Copyright -

Act. That section provides:*

In determining royalty fess underthis = -
paragraph, the Copyright Arbitration Panel
shall establish fees for the retransmission of
network stations and superstations that most
clearly represent the fair market value of
secondary transmissions. In determining the
fair market value, the Panel shall base its
decision-on economiic, competitive, and
programming information presented by the - -
parties, including—

(i) The competitive-environment in which
such. programming is distributed, the cost for
similar signals in similar private and
compulsory license-marketplaces, and any ,_
special features and conditions of the -
retransmission marketplace; ° .

* (i} The economic impact of such fees on

copyright owners and satellite:catriers; and -
- (iii) The impact on the continued
availabijlity of secondary transmissions.to the
public. . H .
17 U.S.C. 119(c)(3)(D), .
he Panel examined this provision, .
and the legislative history, and .
. determined that fair market value meant
. the prize that would be negotiated in a
free market setting as.compensation for
the satellite carriers’ right to retransmit .
network and-superstation signals -
":containing the copyright owners’
copyrighted programming. The Panel
“stated that: = . . )

4 As discussed above, section 119(c)(3)({D) is the
appropriate statutory provision governing the
adjustment of royalty rates. Section 119(c)(3)(B),
which also prescribes royalty adjustment factors,
was inadvertently left in the statute after the 1994
amendments. . . . N
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[T)he language, structure, and legislative
history of the.1994 amendments to section
119 suggest the Panel is directed to )
determine actual fair market value and “in
determining the fair market valug * *. *base
its decision * * *"*apon the non-exhaustive
list of considerations. We interpret the phrase
“basa its decision” to require the Panel to
consider each enumerated type of .
information but, the weight to be accorded
each consideration must necessarily depend
upon the quality and quantity of the evidence
adduced and its relative significance to'a
determination of actual fair market value. All

- evidence falling within the enumerated types-

of information must bie considered but the
evidence which is more probative of fair
market value'must be accorded greater’ -
weight than less probative evidence * * *.
The Panel agrees that the fair market value . -
tate is that which most closely approximates
the rate that-would be negotiated in a freq-..
market bétween a willing buyer and a willing,
seller: . T
Panel Report at:17 {emphasisin © = " -
2. Arguments of the Parties. .-
" SBCA asserts thatthe Panel <. . -
misapprehended theé meaning of “fair
market value,”-and.that it should:have
determined the:section 119:-fees!in: -
accordance with what cable operators :-
pay for distant signals under the section
111 cable'compulsory license. SBGA -
Petition to Modify at 12, “Fair market
value is a Congressionally defined term,
and thus cannot be considered under -
the ‘traditional’ sense, as urged by the
[Copyright] Owners.” Id. at 14. SBCA
cites certain 1994 floor statements at
length as evidence that Congress
intended that sectionr 119 royalty rates
be séton a parity with:cable rates.-
DeCongini: Copyright licerise parity with
cable is the‘central feature of the fair market:
standard articulated-ii this legislation. The -
inclusion of specific guidance to the
arbitration-panel to take into. consideration
the competitive'environment in which

‘satellite programming js distributed is

essential te ensure that satellite-carriers are" .
not required to pay higher royalty fees than
cable operaters* * *1am confident that the
arbitration panel will take steps to-ensure-
that the royalty fee paid by satellite carriers
are on par with those paid by cable operators.

. The guiding criteria for the arbitration panel

to establish fair market valug in this -
legislation will accomplish that objective, -
* * * The fact that the Senatg agrees with.
the House on this compromise language is_.
due to the criteria that defines fair market
value in the bill. I have long opposed the:.. -
imposition of foyalty fees based siniply on
the mechanical application of some _ )
conceptual fair market-value formula * * *
The arbitration paneél'will take steps to. -
ensure that the royalty fees paid by satellite
carriers are‘on par.to those paid by cable
operators. The'guiding criteria for the _ .
arbitration panel to establish fair market

- value will. agcomplish. this objective, .. <, -

" resulting from the fair

140 Cong. Rec. $14105, 14106 (daily ed.

Oct.'4," 1994} - .

Brooks: In the hard-fought'compromise’
reached on this bill, the factors to be- -
considered under the bill’s {fair market . .
value” determination have been made more
specific: I would note that in’ determining fair

"market value; we interid that the copyright
arbitration panel consider all the factors
raised by the parties, including cable rates.

140 Cong. Rec. H9270 (daily ed. Sept. . -
20,1004). oo e Lo L
Hughes: [L]egislation contemplates that the

panel will look tothe-competitive..”. - ..
environment in which section119 = .., -
retransmissions.are distribuied as well as the
costs of distribution of similar signals in
similar private and compulsory license-
marketplaces, including the cable copyright
fees under section 111. This will help ensure
that there is vigofous.competition and ™ -
diversity in the*video'prograriming’
distribution industry. .. ..o ¢ .
140 Cong: Rec. H9271{daily ed. Sept. -~
20, 1994) 7 TELTN Lo
Synar:1am.also hopeful that any fee .

ket value _standénd'. .

_ does not disadyantage the: delivery of satellite-

transmissions vis-a-vi$ the delivery.of cable
retransmission under the section 111 ¢
compiulsory:license * * * It.i3 my hope that"
the fees set for satellite retransmissions- under
the fair market value standard will, among ..
other things, reflect the competitive
environment in which those retransmissions
are distributed. There is littls question that

+ Congress would:like to-ensure that there is

Xigox‘%us éom};eﬁ(tlion and diversity mdthtg
istribution of video programming and the
determination of fair fnérket vélug fees,”, -
should rfeflect that intent." T
140 Cong, ‘Réc, H9272 (daily ed. Sept.
20,1994). .. . T -
According to SBCA, these floor ;. -
statements provide clear Congressional ?
direction that the royalty fees for'section
119 are to be either identical or . .
substantially similar to'those paid by -
cable operators under secticn111. SBCA:
provided testimony-demonstéating that
cable operators pay 9.8.cents per .
subscriber per month for.superstations,
and 2,45 cents per subscriber per month
for network signals, and submits that -
the Librarian should adopt these rates. -

- SBCA Petition to Modify at 18. * -. -

Copyright Owners contend that the .
Panel acted correctly in attributing:the
plain meaning to the term “fairmarket -
value,” and properly rejected SBCA’s -
position that the rates paid by cable. -
under section 111 is the governing . ...
factor in. determining fair market value, --
Copyright Owners Reply ati12. - .- - -
Copyright Owners’ note furthier that . .-
even one:of SBCA’s own expert .
withesses, Mr., Harry Shooshan, - -
conceded at the hearing that Congress-
intended t6 accord the conventional .
meaning to."fair market value.” Id., . -,

TR A
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Copyright Qwners also submit that )
portions of floor statements delivered at
the time of passage of the 1994 Satellite -
Home Viewer Act are not proper-
legislative history and must be given
little, if any, weight. Id. at 14-15 (citing
Overseas Educ. Ass’n,Inc: v. FLRA, 876 .
F.2d 960 (D.C. Cir. 1989); In the Matter -
of Sinclair, 870 F.2d 1340 (7th Cir. .
1989)). Rather, the text of the statute is .
the principle source for determining its :
meaning. Id. at 15 (citing West Virginia :
Hosp. v. Casey, 499 U.S. 83 (1991).

_ 3. Recommehdation of the Register -

The Panel determined that the term - -
““fair market value” should be accorded. _
its plain meaning—i.e., the price a _
willing buyer and:a willing seller would."
negotiate in a free marketplace—and.- - ~
that the econpmic, competitive, and )
programming information presented by °
the parties. proyided the evidence 1o, e
determine.what faiy market value - . ¢°

enumerated categories, is nevertheless
relevant.to the issue of what the fair
market value royalty rates should be.
The Panel would:be responsible for
considering this type of information as”
well,'if it were relevant to determining -
fair market value;. LT
The Register does not interpret the
enumerated categories of “economic, .
competitive, and programming .-
information”. (for'example, costs.in
similar private and compulsory license-

_marketplaces) as establishing criteria "

that define the meaning of “‘fair market
value.” To do sa wotild, in the Register’s
view, run.contrary to the plain. meaning
of the statute. Sutherland Stat. Const. - .
§47.07 (5th-Ed.). Likewise, theRegister
does not see any support for the. .
argument that one of the enumerated -
categories of information, such as the . -
compulsory license fee paid by cable -
under17:-U:S.€. 111; must be accorded: -
more weight than anéther; The Horige' -

royalty rates would be under the . .- “Committée Repoit to the'19g4 = = °

satellite carrier compulsory license. The; '
Register concludes that this decision is B

- . not arbitrary, nor is it contrary to law. . .

.~ .-Both SBCA and Copyright Owners. .

contend that the meaning of “fair - -
market value™ is a matter of statutory .. -
interpretation. Moreover, it is a well-
.established principle that, in-- . : ;. -
interpreting the meaning of a statute, the
- langnagé of the law.is the best evidence ,
* of its meaning, Sutherland Stat. Const.-
§46.01 (5thEd.). . - :

The express words of the statute

.. Charge the Panel with determining the

fair market value of retransmitted .
broadcast signals by satellite carriers. Id. °
(plain meaning of the statute governs its.
 interpretation). The Panel determined .
that “fair market value’” meant the price
. that would be negotiated between a
willing buyer‘aiid a willing seller in a
free marketplace. Panel Report at 17. .
The Register determines that this is not -
an arbitrary interpretation of the - = __:
meaning of “fair market value,” nor is: .
it contrary to law. See Black’s Law .
Dictionary 537: (5th Ed. 1989) (definition, -
of “fair market value™)..’.... - O N
- In the 1994 amendments Congress .
stated. that *“[iln determining the fair
market value, the Pane] shall base its
decision on.economic, competitive, and;
programming information presented by
the partiés.*- * *” 119 U.S.C; -
119(c)(3)(d). Congress then included.in .
that amendment a nopexhaustive list of. ..
the types of “econoniic, competitive, .
and programming information” that the -
Panel must consider in fashioning
royalty rates that represent fair market:
value, That the list.is nonexhaustive is N
significant, for there may be other types
of information presented by the parties
that, while not falling within one of the

amendments makes it clear that this~
should not be the tase, See H.R. Rep.. . .
No.:703,:103d Cong,, 2d Sess. 10-(1994]J .

(“In order to aid the panel, the . .

' Committee adopted an amendment

panel to consider economic,
competitive, and programming .
information presénted by the parties as

offered by Me: Hughes directing the: -

well as the competitive environment in -
which such programming is distributed.
. This would, of course, include cable

rates, but those rates are not to be a

- benchmark for setting rates under

section’119; they are only one’ o
potentially [sic] piece of évidence in”
reachitig the objective fair' market
value,”). The Register, therefore, .
determingés that the Panel did not act - .

arbitrarily or contrary-to law in., "

detérmining the meaning of fair market. ‘
g_:th Tanng otiair market. they run the'fisk of reading authentic ifisight

3 it

value, = . ] PR ]
Although the Panel determined that .

: its'plain‘meaning of fair market value"
controlled their interpretation, the Panel”

nevertheless consulted the legislative"
history to the 1994 ainendments and
coricluded that “[wle find no support

for the proposition that Congress did not
- meéan what it said. The legislative ~

history reveals nio intent to attach a s
uniqué meaning to thé commonly, *°

‘understood and well-established ‘fair - _

market value”. term.” Panel Report at 16.
Areview'of all floor statements .

offered at the time of passage of the * -

1994 amendments reveals considerable~’

differences between the views of the” . . i '
- hardly provide definitive insights into *-
Congress’ understanding of the meariing . *

two Chairmen and some of the
members. These differences are
accentuated by a later floor statement’
offered by Chairman Hughes- when he
introduced a bill that would make ~ °
technical corrections to the 1994

Satellite Home Viewer Act. 140 Cong.

Rec. E2290.(daily ed. November 29,
1994] (statement of Rep. Hughes). *

The statement of Chairman DeConcini -

offers the greatest support to the:
argument that the rates established in.

- - this proceeding should approximate. ~ " .

what cable pays under the cable

- compulsory license. 140 Cong. Rec.

514105 (daily ed. Oct. 4, 2994) (“I ar .

. confident that the arbitration pane] will

take steps to ensure that the royalty fee. .
paid by satellite carriers are.on par with.
those paid by cable operators”).: - .
Representative Synar’s:comments: .. .
suggest his desire that a satellite rate -
adjustment produce rates comparable to
the cable compulsory license, buthe . .
"does not state'that application of the fair
market value standard should or'inust.” .
produce such comparability. The . - -

~ statements of Representative Brooks and

. Hughes provide that cable compulsory .
licerise:rates are one of thé factors te.be
considered by the Panel, but they do not
indicate that they are the'only:or =~ -
co;_nu-oning factdr._»_;."‘ AR
" The:Register:has'consulted the:.: .~ -
caselaw in determining the weight to be-
accorded. floor statements made by -
Congressmen during the passage of -
legislation. The caselaw provides that
floor statements of legislators are to be
given little weight Garcia v, U.S., 469
U.8. 70, 78, (1984); Zuber v. Allen, 396 -

"U.S. 168, 186 (1969} {“Floor debates --
reflect at best the understanding, of
individual Congressmen”). The -
reasoning behind this principle was
aptly described by the Federal Circuit .

 Court for the District of Columbia: .

" {Itis necessary forjudges to exercise
extreme.caution before concluding that. .
statement made in floor debate, or,ata .. -
hearing; or printed in a committee document, .
may be taken as statitory gospel, Otherwise,

into remarks inténded to serve quite different
-purposes. Furthermore, to the degree that
Judges are perceived as grasping any ’

. fragment of legislative history.for inéiéhts‘

into congressional intent, to that degres. will - -
legislators be encouraged to salt the . . .
legislative record with unilateral .
interpretations of statutory provisions-they
were unable to persuade their colleagues fo- ;
except™ * * . It
Int. Broth.-of Elec. Wkis, Loc. U. 474 v.
NLRB, 814-F.2d 697 (D.C. Cir. 1987) . -
(Buckley, concurring); see also Overseas
Educ. Ass’n. Inc. v. FLRA; 876 F.2d 960,
975.D.C. Cir; 1989) (“While a sponsoi’s

statements may reveal his ~ .
understanding and intentions, they -

of a particular provision™) (emphasis in
al).

origin . . ,
: g}n greater importance in discerning

the intent of Congress, as opposed to the

b P L
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statements of individual Members; is
the fact that Congress changed the |
statute in 1994."When Congress decides:
to change a statute; the decision to do’

. so signifies that it intended to change::
the meaning. Brewster.v. Gage, 280.U.8.
327, 338 (1932);. United:States-v. NEC .
COIP 931 F.2d 1493, 1502 (11th Cir.

_1991) In re Request for Assistance, 848
F.2d 1151, 1154:(11th Cir. 1988); cert.
deniéd sub: nom., Azarv. Minister-of -.-
Legal Affairs, 488.U.8. 1005 (1989). That
is ' what.gccurred here. If Congress had.
truly intended cablé compulsory license.
rates to-govern the adjustment of fees in-
this proceeding; then it-would not have -
amended the statute.in1994to provide
for a fair market value determination.s
-In sum, while floor statements by -.- -
some-Members indicate an intent that_
fair market value be.determined iri
various ways, by.looking at the statute; : -

. committee reports, floor statements.and .

colloquies.the Register does not find.any

. special meaning or limitation attached :

to the term *fairmarket value’* and, .;

‘therefore, must rely on the plain®-

language of the statute-and.the plam ’

meaning of the term. ‘The Panel, in the ~

view of the Register, therefore, did not -
act arbitrarily, or contrary to law in its:
interpretation-of the meanmg of “fmr
market valne.” . ¢

B. The Cable Network Fee .Benchmar]g_
1. Action.of the Panel ™ -

In ordex fo deterinine fan' market
value royalty rates as required by
section 119(c)(3)(D}, thePaiiel -
considered the voliminous teshmony
and exhibits presented by the parties.
Witnesses for PBS, JSG, the Commercial
Networks, SBCA;:and’ASkyB sponsored-
- economic analyses and testified as.to '
their calculation of fair market value.
The copyright owners tised empirical .
dsita of license fees paid-te certain cable
networks by ‘multichasnel video .. ..
programming distributors (pnncrpel}y
cable operators), while satellite carriers .
focused primatily on the license foes
paid by eable operators under section.
111, . '
The Panel specifically endorsed the
approach taken by PBS, and its .
.principal witness, Ms, Linda )
McLaughlin. Using data supplied by an"
" industry survey group,® Ms. McLaughlin 2
exarmned,the license fees pmd by ‘

- 3Theré is rio question that'the pnnmpal factdr for
determihing rates nder the 1988 legislation was -
the rates.paid by cable. 17 U.S.C.,118(c)(3)(B) (1988]
(the-Papel “shall.consider-the Aapproximate average.
cost to a'cable.system:for the right to Secondanly :
transmit to the public a primary transmlssxon made
by-abroadcast station-*~* *'). -

6The dats was:supplied by. Paul Kegm -~ .
Assaciatés, a leading mformaﬁon and data: company
in the video industry. .

multichannel video programming
distributors (“MVPDs"} to license the:

"viewing rights to 12 popular basic cable -

networks. These networks are AZE,
CNN, Headline News;- Dlscoverye“ESPN
the:Family Channel, Lifetime, MTV, *

. Nickelodeom, TNN;, TNT, and USA. Ms..

McEanghlin testified that these basic’
cable networks represented the closest

_ alternative programming to broadcast

programming for satellite homes;.and -
that studies indicated:that consumers"
value networks‘and superstations as+
least as highly*as-popalar basic cable: -

“netwerks, Direct TeshmonyoﬁLmde

McLaughlin dt:2--5. She.then calculated
a “bonchmark” rate-forthesenetworks. -

to be used by the Pasel as representative

of the fair market value of broadcast-

signals. retransmrttedbysatelhte PR
" carriers:” :i-

benchimark because cable networks are
fundamentally different from .
retransmission of broadcast signals. It:
asserts that “[e]xtracting an:accurate, or
even representatwe license-fee per :
subscriber is basi¢ally unpossrble
because multiple programming.services
are included wifhin contracts; there-are
ceilings on aggregate license fees.for’
MVPDs in some cases, free -
subscriptions-irrothers, markehngand
launch support provided by the eable -
‘networks; purchases:of advertising t1me
_bythe- cable netwerks from MVPDs, and
equity investineénts by each in the -
other . SBCA Pehtronnto Mod1£y at 20-
21.°

In reply, Copynght Owners assert that
the-Panel acted properly-by utilizing:. -
cable networks as the benchmark of fair
market value; and accepting the- analysrs

bl Iha\zecalculated a basic cableneturork of Ms, McLaughlin, Copyright Owners

benchmark price-and,used it to estimate & .
minimum compulsery-licenss fea for. .

satellite-retransmitted broadcaststanons. ’Ifhe

average licenge fee of the 12 popnlar basig
cable networks was 18 cents in 1992—when
the maximusm sateRite: compnlsory rate was -
17.5 tents—and has risen to-24:cents in 1995,
an annual increase of ten percent per year:
The license:-fees for these 12 basic cable ~.
networks are forecast to-increase to.an .

not that theywishédto: examine the:. -

- license fees paid'by satellite carriers to- -
cable networks in particular, as opposed

to theifee-paid. by 2l MVPDs in general, -
but SBCA refased'to disclose- throngh:" .
chscovery ‘the:amounts that satellite”
carriers’paid, ‘Copytight-Owners. Reply

* at-17. They furthernote thiat while-

- SBCA’s-witness; Mr. Jerry L.’ Parker, .

average of 26 cents in 1997, 27 cents in 1998 - stated that a. meaningful license fee-

and 28 cents in 1899, This suggests that the~
compulsory rate for:satellite Tetransmitted
‘stations should increase-at least .
correspondingly with the average -pricés. for-
basic cable networks; {6 an average at» least °
27 cents for the 1997-—99 penod.

" Id.at?7.’ )
The Panel endorsed Ms McLauglihn s

approach bécause it determinéd that'it -
represented the closest model, of those,
presented, toa free market negotiation.

“for satellite ¢airiage of Broadcast' slgna}s

and because 1t was the most .
copyright owhers. Panel Repoit at 29—
30. The Panel rejected the analysis of -
]SC (Testimony of Mr. Larry Gerbrandt).
as too narrow,? and the analysis.of the , |
Commercial Networks (teshmony of Mr.
Bruce Owen) as too speculative.® The. -
Panel also rejected the analyses of SBCA

and ASkyB because-it determined that -

theiranalyses did not comport with the .

plain statutory meaning of the term “falr

market value.” Id, at 29-30. . .
Arguments of the Parties

"SBCA contends that cable network
hcense fees are not an appropnate )

- TMr. (;erbrandt isolated t.he hcensei?es id fo
two basic cable networks‘ TNT and USA Tr 2025—
2026. - -

)r. Owen used regression: analysxs in an attempt

\ . 'to-demonstrats that MVPDs are-willing to pay:

proportionally lnghex licenss fees-for: network
signals which contain'more expensive: . -
programming. Direct Testimony of Bruce- Owen at

7-10.

could not be-determined froin satellite/ -

- _Gable network contratts; SBEAnever

produced the dociments to support that
assertion. Id: af 18. Copyright Owners
assert that Ms. McLaughlin testified that
the licénse fees presented by'her-
analysis demonstrated at Teast the -
minimmim amount-that satellite carriers”
would pay for cable networks, and that
her analysis offered the best evidence
that was prop erly accepted by the Panel

3. Recommendatmn of the Regxster

-In the Register’s view, the Panel’s
decision to use cablenetwork license
fees as a benchynark for estabhshmg the

. fair marketvalue of Séctioxi 119 rates -

was.the product of rational - -
decisionmaking; and its'decision to use: -
the PBS/McLaughhn approach Wwas not’
improper.. " °

Having determined that: “fmr market
value” meant the price that-would be-
paid by a'willing biiyer and seller in a’
free marketplace, it-wasnet illogical for -
‘the Panel to give careful consideration
to evidence of markets that most.closely-

~ resembled:the licensing of signals under
section 119..In fact, seetion-. " - ’

119{c){3)(D)(i) requirés that the Panel
consider~thie:cost for similar signals in*.

similar privafe’* *.* marketplaces A7 A

U.S:.C: 119(0)(3)(D)“

All three of'the emdenharyA )
presentations.of the copyright owners—
PBS, JSC, and Commercial Networks—

Y
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. networks by MVPDs. SBCA’s evidence

. Haring, in particular, suggest that there

* establish the cable nétwork benchmark
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focused upon the foes paid-to'cable .

of fair market value, the cable license
fees paid under section 111, was less
relevant to the Panel’s determination . .
because the Panel had rejected the
notion-that cable fees equaled fair
market value. Panel Report at 29-30,
The Panel’s adoption of cable network
fees as the benchmark was not

unqualified; however; because it stated-

that “we agree with the satellite carriers
that the economic model governing
cable networks varies markedly from the
economic model governing ... .
broadcasters.” Id. at 29. Nevertheless, .

tthe Panel “adopt{ed] the copyright- -

owners’ general-approach using the-. .-
most similar free market we.can - :.
observe.” Id. at 30. After reviewing the
record; the Register has determined that
the Panel’s conclusion is not *“arbitrary”

withixt the, meimi;‘;g;;;f;n U.S.C. 802(f). . -

‘SBCA:contends that cable network. -
fees are not a usefyl benchmark because
the ecoriomics of cable networks are: « -
fundamentally-different from those of . _
broadcast networks.and superstations, -
SBCA Petitign to Modify at 20 (citing--.-
testimony of Mr. Harry Shoashan, Mr;: -
John Haring and Mr.-Edwin Desser). The
testimony of Mr. Shooshan and Mr.. .-

are some marked differences between.
the licensing of cable networks and
broadcast signals. The Panel, however, -
took account of that. Panel Report at 29..
Nevertheless, there was ample .. .
testimony that the two markets were’
also quite similar. Tr, 120204 (M.
Robert Crandall); Tr. 1609 (Ms. "
McLaughlin); Tr. 1284 (Mr. Owen). The
Panel weighed the evidenceand . =
accepted the copyright owners’.

. approach using cable network fees .

because it was “the most similar free: "~ -
market we can ebserve.” Panel Report at
30 (emphasis in-original). Because.this -
conclusion'is grounded in the record,; it
is not arbitrary, National Cable' - .
Television Ass’m, Inc. v. CRT, 724 F.2d
176, 189 (D,C. Cir, 1983) (decisions
grounded ixn the record within the zone

of reasonableness). . .

Likewise, the Panel’s decision to rely
on the-PBS/McLaughlin'téstimony to -

was adequiately ‘grounded in the record..
Panel Report at 18-20. Again, the Panel
stated that use of cable networks was by
no means-flawless and, to account for .
this, the Panél was adopting the .- :
“‘conservative” approach-offered in Ms.:
McLaughlin’s analysis. Id. at 31. The:

- Register determines that the Panel’s. -

decision to accord the PBS/McLaughlin
testimony controlling weight is
consistent with jts determination to~ _
utilize the plain meaning. of “fair market

“marketplice to'determine if

value.”;as-,the proper standard for setting-

- royalty fees. Further, it is well

established that using evidence of .- .
-analogous markets is the best evidence
in determining market price. See .
National Cable Television, 724 F.2d at
187. For these reasons; the Register -
deterniines that the Panel did not act

~ arbitrarily or contrary to the Copyright

Aét. . L _
C. Adjustmerits to the Cable Network
-Fee Benchmark . - S -

1. Adjustment to the Benchi,narl_c for- -

Delivery Costs: = - =
. @. Action of the Pdnel. After -
establishing cable network license fees,
as-presented by Ms. McLaughlin, as the
benchmark for determining the section: -
'119 royalty rates, the Panel examined, -

inter alia, the special features and - -
conditions of the fetransmission
of downward, adjustment inthe” .
benchmark was appropriate, One of the
aspects of satellite retransmission of ;-
broadcast signals-that differ significantly
from-the transmission of cable networks
involved the costs-of delivering the
signals.to the MVPDs. The Panel found.
this issus, along with-that of advertising
inserts (discussed infra), as being - -

. “among the most challenging issues for,

‘the Panel to resolve.” Panel Report at
43. . S .
The Panel found that the license fees.
charged for cable networks included the
cost of delivering the.cable network to
the MPVD-—i.e.; making the signal
readily available for reception by the
MVPD for subsequent distribution to
subscribers. Id: at 45. With satellite -
retransmission of broadcast signals, ~ -

however, the satellite, carriers absorb the -

costs of getting the broadcast signal from
its geographie point of origin, and then-.
delivering it to its subscribers. Id. The .
Panel considered whether the costof .
delivering.the signals should, therefore,
be 'deducted from the benchmark. . .
The Panel decliried to make'such a.
deduction. The Panel found that there
was no evidence presented to suggest -
that if satellite carriers and copyright .
owners negotiated in a free marketplace..

. for the retransmission of broadcast

signals, the copyright owners would
offer satellite carriers a.discount on, ...
license fees, to-accommodate delivery -
costs: The Panel discussed the. .
testimony. of Mr. Jerry L. Parker, an-
SBCA.witness who offered testimony as
to the history, nature and operation of
the satellite induastry: e
Mr. Parker wag invited to demonstrate .
whether carriercosts impactéd the rates
negotiated between satellite carriers and
cable networks. He could not. Indeed, Mr,

Parker conceded, for example, that despite
additional costs incurred by DBS 9 carriers
(beyond those of HSD 10 carriers), DBS .
operators were unable to negotiate lower”
rates on that basis: Moréover, he declined to’
urge the Panel to set a discounted rate for-
DBS carriers to account for their higher costs
than HSD carriers. We must similarly-decline
to discount the cable network benchmark to
account for higher delivery costs of broadcast
signals; . S
Panel Report at'45-46 (citations . = . .
omitted).. . - T T
b. Arguments of the Parties, SBCA. ~
vigorously contests the Panél’s -

 resistanceto deductigg’;delivery_' costs

from the 27 cent benchmark figare, . -

‘ bEs b

- stating that it must be recognized that

all cable networks that are, charging and - -
receiving 27 cents have made the - - '
necessary investment and expense in

- distributing the signal * * *, None of *

the [clopyright [oJwners or broadcasters,
in this proceeding incurred this " ...,
hecessary expense for satellité S A
distribution, of sitperstations’of ngtwork .
stations.” SBCA: Petition to Modify at .
22. SBCA cites.the testimoriy of Ms.”
McLaughlin, who acknowlédged that,
broadcast stations. are not responsible, .
and do not incur the cost of, delivering -

“their signal tosatellite carriers for -

subsequent retransmission. Id. at 22-23. .
SBCA submits that *[t}he error in Ms.
McLaughlin’s analysis, implicitly ;...

"accepted by the Panel, isthat these - - .

expenses were basically the.cost of the. ..
[slatellite.[c]arriers in distributing their -
own product.” Id. at. 23. SBCA asserts ..
that the Panel -understood that satellite ..
carriers.bore the cost of delivery, but
then mistakenly categorized itasa.
“discount” to compensate carriers for . -
their costs, when in fact it is a.cost that
must be borne by the copyright owners."
Id. at25-26. - . - * :

. LT }
" . SBCA submits that:it demonstrated .

that the average delivery cost per signal, -
per subscriber, per month is'10 cents, .. -
‘and 6.5 cents for volume discounts, . . .

'SBCA, therefore,.contends that the 27
‘cent benchmark rate must be adjusted -

downward to between 17'and 21.5 *  *

cents, Id. at 23, fn.53. -~ .. - . ..
In reply, Copyright Owners assert that.

SBCA mischaracterizes the transmission

_cost issue by suggesting that the major

focus should be the structural nature of -
such costs, rather than whetherthey.
would result in any marketplace price ! -
adjustments: Copyriglit Owners Reply at..
22, Copyright Owners. cite Mr. Larry - - -
Gérbrandt’s testimony that transmission -

. 94DBS” stands for.Direql 'Broadcés:tVServica, and :
is associated with high powered, high frequency
direct broadcast sitellite services. An example of a.

DBS operator is DirecTV. ) .
10“HSD" stands for “Home Satellite Dish,” and*

-typically refers to satellite providers who eperate at

lower frequencies than DBS. providers.
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costs do not yield different cable
network license fees in the marketplace,
and note that Mr! Jerry-Parker was . =
unable to demonstrate otherwise. Id. at
22-23. oo . . .
¢. Recommendation of the Register.
.The Pane] discussed the issue of -
transmission costs quite extensively,
finding that the record was devoid of
credible evidence demonstrating that
transmission costs of satellite carriers
affected the rates negotiated between
satellite carriérs and cable networks,
Panel Report at 45-46. The Panel
" expressly found that SBCA’s witness.
Mr. Parker, could 1i6t 6ffer evidence of .
such an’ iinpact, and conceded that’
despite additional costs incurted by >
DBS carriers, DBS operators were = "
unable to negotiate lowerrates on that .
basis. Tr. 2528. The Panel grotndéd its
determination in the récord evidence, *
which is the hallmark of rational: =~ ¥ -
decision makidg. Natidnal Cablé™
Television ASé'n, v. CRT, 724 F.2d'176 =

.

’

(D.C: Gir, 1983).7-~ .
SBCA’s"disgussion of transmission -
costs fails to-focus on what impact, if -
any, they“wotild Have on negotiated - -

license fees, and instead relates to-
which party should bear. the cost. Costs -
can be shifted between partiesina = -
business relationship, and SBCA asserts
that their costs, when comparing - -
delivery of broadcast signals with =
delivery of cable networks, mustbe *. -
shifted to copyright owners to prevent a
windfall.; However, costs can also be:
absorbed by a'party as pait and parcel
of doing business, and must be when "
one party cannot shift the costs (ora-
portion thereof) to the other. Where
there is no‘eredible evidence - -
demonstrating a party’s ability to shift a
cost, no-change in the negotiated price .
should-occur. The Panel found thatto- -
be the situation with transmission costs,
and the Register has'nd groundson  *

which to reject that finding. -~ -
2. Adjustment to the Benchmark for

Advertising Inserts . R ,
a. Action of the Panel. In addition to . -
delivery costs, the Panel considered the
issue of advertising inserts very -
significant. Cable'networks. typically -
grant MVPIY's d certain number of time .
. slots during the programming
provided—-known as advertising
inserts—for the MVPDs to sell to
advertisers. The monies raiséd from™ .
these inserts are retained by the MVPD,
-and can, defray the cost of the license fée.
for the cable network approximately 8
cents per subsciiber per month., Panel -
Report at 43-44. The Panel found,
however, that because section 119(a)(4)
requires satellite carriers to retransmit .
the signals of broadcast stations intact;

. . ‘cable networks, we must deduct $0.08 to

* negotiation, broadcasters would similarly

they do not réceive any advertising
inserts for the retransmission of
broadcast signals. Id. dt 44. The Panel -
considered whether this should result in
"a downward adjustment of the _
benchmark rate. - ) ’

The Panel declined to make-an
adjustment: EEE

[Tlhe satellite carriers naturally argue that
because the benchmark is based upon the -
rate paid by multichannel distributots to -

obtain'the ‘real cost’ of cable networks. The
- copyright.owners counter that most satellite .
carriers don’t insert-advertising inte-cable -, -
network signals anyway. Indeed, HSD
carriérs don't possess the technology to insert
advertising- Moreover, multichannel ..
distributérs gppear to pay thé same cable
network license fee regardless of whether-. -
they insert advertising, .. .. -~ . . .. ¢
If this Jast assertion is accurate, one would:
expect that in @ hypothetical free market . °

decline to reducs theit licensge fees to' satellite
carriers for their lack of advertising ',

, availabilitiés and no benchmark adjistment’

would be appropriaté. Both Ms, McLaughlin*
.and Mr. Gerbrandt 6pinéd that; based upon™ .
their knowledge and experience, neither the -
availability of advéritising inserts, nor the
carriers [sic] ability to insert, affects the .
prices that cable networks charge. They did
not support this opinion withany . .,
documentary evidence or empirical data. -

" . However, thesatellite carriers allowed this-"

testimony to stand essentially unrefuted.
Indeed, Dr. Haring was explicitly invited to.
render an opposing ‘pinion but forthrightly -
declined. In the final analysis, we. accept the
copyright-owners’ expert testimony and- ..
decline to.deduct-$0.08 from the benchmark
as advocated by the-satellite carriers. o
Panel Report at 44-45 (citations *
omitted). " - T r e

b. Arguriients of the Pdrties. SBCA»

. alleges that thie Panel “‘completely -

misconceived the adjustment niecessary -
to reflect the value for insertable - * -

- advertising:"* SBCA Petition to Modify -
‘at 26, They note that the arbitration .

panel in the 1992 rate adjtistment made .
a downward adjustment for advertising
inserts. 57 FR 19058 (May 1, 1992). -
SBCA: asserts that the “value of -~ ~ -
insertable advertising is significant,” -
and that its value is “iio less than'7.5 -
cents’ pér subscriber pér month; Id..at
- A L S -
As a‘*“variation” on the advertising .

’

" insert issué, SBCA- offers that the -

increased national exposure of * - -
‘broadcast stations offered by satellite -

- retransmissions increases the amotint of

reveriue that copyright 6wnersreceive -
for the advertising slots that they retain.
Id. at 28. SBCA submits that the Panel - .

. should have further adjusted downward
_ for this value, and argues that it could - -
not quantify the.value because the

necessary.information was in the

possession of the copyright owners wlio -
were not required to disclose it through.
the' CARP discovery rules;11 .- - -
In reply, Copyright Owners assert that
the Panel fully considéred the : - .
arguments of SBCA;.and correctly . -
rejected any downward adjustments for
advertising inserts. Copyright Owners
Replyat23-24. - . - - _ -
¢. Recommendadtion of the Register. -
The Panel fully disenssed what.effect, if

- any, advertising inserts might have on "

the negotiated fee for retransmission of..
broadcast signals. Panel Report at 43— . -
45. The Panel cited the testimony of Ms.
McLaughlin and Mi. Gerbrandt that-,
“based upon their knowledge and -
experience, neither the availability of -
advertising inserts, nor the carriers . -
ability [sic] to insert; affects the prices ...
that cable networks charge * * .*, The -
satellite carriers-allowed this testimony:

- 1o stand essentiallyurrefuted. Thdeed, -

Dr. Harifig:-was explicitly invited to<".
render-an opposing opinion-but. -+

forthrightly declined.” Id. at-44. SBGA
did not offer any testimony which ~ .
incontrovertibly rebuts the testimony of.
Ms: McLaughlin and Mr:. Gerbrandt: : °

Consequently, the Panel’s détermination -

that no adjustment should be miade is .
not arbitrary because it is grounded in
therecord: = * -~ i o L. e
D. Equality Between Superstation and,,
Network Signal Rates. . -. =~
1:"Action of the'Panel - *~

As discussed above, Congress
‘established different royalty rates for *,
superstation and hetwork signals when
it created thé"s’é_'ctimg' 119 license. The '
initial rate for siiperstations was 12~
cents per subscriber pér month, and-3.
cents per.subscriber permonthi for ~
network signals, This 4'to"1'ratig" “

reflected the payient bf roydlties uiider .

the section 111 license. Under Section

111, only copyright owpers of” - °

" nonnetwork pogranminiing-are allowed.

to.share in the royalty funds. Cable e

operators pay.full value for.. = ' ©

retransmitting independent broadcast -

stations (of which superstations area
subset), and only one-quarter value for’
retransmission of nietwork signals: 17,
U.8.C. 11(f). The one-quarter vahis. .

reflects Congress’ determination in 1976

that approximately:25 percent of the -
‘programming on hetwork signalsis™" ..’

compensable nonnetwork programming, | '

‘whilé the remainder is riot, Congréss -,

1 SBCA salleges throughout its Petition fo Modify. -
that the CARP discovery rules, and particularly the .
Panel’s application of the rule, precluded it from
obtaining vital ibformation from copyright owners

to support its case, which resulted in negative
inferences by the Pansl as to the sufficiency of its - ",
presentation. This argument is addressed, infra-in,

-, subsection G.

Skl ez Se e
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carried over tlns 4 1o 1 ratio in the 1988
Satellite Home Viewer Act when it set ..
the 12 cent and 3 cent rates inthe - -
statute we

The 1992 arbltretron panel that .
adjusted the section 119 rates taok into.
accountthe 4 to 1 ratio, but found that -
the amount of network programming en’
network stations had. declined to - .

- approximately 50 percent, down from. .

the 75 percent contemplated by sectlon
111.-That'panel;however, set the ..

network station rate at 6 cents; which . .

represented roughly'a 3-to % ratio to the

superstation rate it sét, because it was.-
. applicable to PBS (defined under the . °

concerned with! dlsmptlen inthe - * :.
satellite mdustry of carriage of network
signals if it established a network signal -
rate at half (a 2 to1 ratio) that of the
superstation rate. 57 FR' 19052; 19060 -

" (May 1, 1992). The Copyright Royalty
- Tribunal, in reviewing the panel’s. -

dBCISlon on this ’matter, stated that

not bound by eithér'a 4:1 ratio or a 1:1 ratic. *

ruling concerning network copyright owners,
‘we did not intend to pre]udge any. future :
ratesetting. We noted that in cable'and : .
satellite, the pay-in may not necessarily
correlate to the pay-out. Therefore, a 1:1 ratio
is not required. However, we do believe the
Panel had the authonty to take our
declaratory ruling into account, so that it was
entitled to'adjust the 4:1 ratio dowrnward to
reflect that netwoik copyright owners are -
entitled to recerve satelhteroyaltres

Id. at 19052, e

The Panel'i in this proceedmg re]ected :

the notion that it was required to set
different royalty rates for superstations
and network signals, respectively, .
because it was seeking the fair market .

vaIue of these srgnals The Panel stated .

We find no credxble evrdence that

retransmxtted network stations are worth less

than retransnntted superstations, Indeed,-

‘even asguimirig arguendo, we were to'*

concludethat network programming is worth
less, or even ' wholly uncompensable, we find

. norecord support for any particular ratio— -
" no evidence.was gdduced as to the present -
"day average proportion.of netwerk to non- » .

network programuiing. And imposition: of the
original 4 to 1 'ratio by rote, merely to
replicate section 111 rates, would not be
consistent with a'fair market value’ analysxs

Panel Report at40."

2. Arguments ‘o 1 the Partres .
.-SBCA challenges the Panel’s refusal to

apply the 4401 ratio; asserting that such-
ratio is binding precedent upon the-. J 2

Panel. SBCA Petition to Madify at 38.
SBCA: contends that Congress: .-+ -
determined; wider section. 111, that
network programming is not &
compensable; and carried this ratxonale
into:the rate structure of section 119. -
The fact that networks aré allowed to

- who would not otherwise receive such .

- determination:of fair-market valug.

" 3. Recommendatxon of the Reglster

* superstation signals. Panel Report at 4(1

share in the section'119 reyaltles, but
not the section 111, royalties, “does- not

‘mean that thé network signals are to be -

paid-for'any differently under the
satellite license than under the. cable..
license * * *”* Id. at 39. Furthermore,
SBGA subiits that. satellite camer.q give:
added value to network signals by
carrying them to-unserted households .

signals. Id. at 41. SBCA contends that,
if anythmgz there should be sio fee for .
network signals; Id, at 40. -
Finally; SBCA argues that the Panel
erred by creating & 27 cent royalty rate .

statute as a network) because “PBS- .
signals are free on the satellite by law.”
Id, at 41. Thesesignals, SBGA contends,
cannot possibly have a market'value, - ,
and thére shoild be rio royalty fee for

PBS signals. Id"

- Copyright Owners coritend that thex'.

-~ . Panel coarrectly rejected the 4to 1' ratio
" becausa the new law requires-a-

Copyright Owners Reply at 32, .. .

' Copyright Owners-note that the binding - - _

precedent reférred to by SBCA was an.

" interpretation’of the 1988 Satellite - - -

Home Viewer'Act, not the 1994 Act, and:
that nothing'in the 1994 Act requires -
assignment of different rates for
superstation and network srgnals Id.at
33-34.. -

With regard to SBCA’s contentmn that
retransmission of PBS signals should
not be compensated: atthe 27 cent level,
Copyright Owners argue that'such a-
contention’ “flies in the face of the fair
market value evidence,” and that the«
PBS 31gnal availdble for free on the
satellite’is not'the sxgnal ‘of the member
stations that areat issue in this -
proceedmg Id. at35. "

PEN

The Panel did not err by réjecting the

- 4 to 1 ratio and adopting a network - -
signal rate that was equal to the-value

of the superstation rate: The Panel "
correctly observed that while the 1992
arbitration panel generally followed the

+ ratio set by'Congress in'the 1988 Act, -

the 1994 amendménts, changed any - -
reliance-upona pré-set ratio by dJrectmg
the Panel to determine.only the fair -

market value for network and

There is not evidence in the 1994 Act, -
or itslegisldtive history, that Congress -'._.
intended the Panel to set a'rate for-

" network signals that is.éne:fourth of that

for superstations (or any other ratio; for :

* - that matter)if that rate did not represent’

the fair market-value of network 31gnals
SBCA asserts that the.1994 -

amendments contemplate a CARP

estabhshmg two rates-~one for network

srgnals and, another for superstatrons——-
thereby.inferring that Congress ,
contemplated rate differentiation {i.e.

that onerate would be less than:the,. .
other). Such an inference is belied by
language in-the House Report, however,
which states:that the rates set by the
CARP in this proceeding “should-reflect
the fair market value of satellite carriers’ -
secondary: transmissions of . s

- superstations.and network statlons T

H.R. Rep. No. 703, 102d.Cong., 2d Sess.:
7 (1994): The statute. does not require or;’
suggest that therate for network signals,”
or superstations, be set at anyth.mg less
than fair market value. . . .
There is no binding: precedent that
required the Panel to apply a ratio in,
value hetween network signals and .
superstations, and set network srgnal
rates lower than superstation rates: The

1992 arbitration panel applied a

dxﬁemngcntenon (rates paid by cable .. ,
under section.111) to determme sectron
119 rates, and its decision therefore :
dobs not sérve as precedent for this |
proceeding, Furthermore, gven if the
1992 arbitration were binding
precedént, the final orderof the -t
Copyright Royalty Tribunal (whlch
constituted, the final agéncy action in
that proceedmg) clearly stated. thatno :
differentiation between network and -
superstation rates was required. 57 FR'

' .19052 (May 1; 1992} (“The Tribunal

believes the Panel was not bound by
either a 4:1 rati6 of a 1:1 ratio:"”). The
Panel, therefore, did not act arbltranl

"~ by m]ectmg apphcanon of the 4tol

ratio. :
The Regxster has’ also examined the
record to determine whether, under a’
fair markef ‘value analysis'and regardless
of application.of a pre-set’ratio, the -
evidence reqnired a differentiation in ,

. network’and sipgstation rates. The S
Panel determmed that there was “no

credible evidence that retransmitted = -
network stations are worth less than
retransmitted superstations.” Panel :
Report at 40. It was wholly within the
Panel’s discretion to arrive at such a
determination, SBCA presented -~ . .
evidence demonstrating that network:.
viewer ratings-have declined, SBCA
Proposed Findings of Fact and

- . Conclusion of Law at 38, but it did not
" offer evidence asto what impact such.a
. decline had relative to superstations,

nor did it quantlfy the difference’in .- :;
value between network signals'and .

- supergfationsu under a fair market value

analysis, except to-insist that all s1gnals
should be free. See SBCA Reply ... .
Findings of Fact and Conclusions of
Law at 7. The Panel, consequently, did. -

. not.act arbitrarily by adopting the same
- royalty rate for both network mgna]s and

superstations.
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Finally, SBCA argues that because the

Panel failed to také account of the fact

that PBS signals aré free on the satellite
- by law}'it*was error to accord-them the -
same’ royalty rate ag other network ™
 signals.12 Section 605(c) of the-
‘Comnifunications'Act, 47 U.S.C.,
prohibits encryptlon of programs
included in the National Program
Service of the Public Broadeasting -
Service; essentially making the National
Program ‘Servite free to all satellite -
home dish ownéis. Member stations of
PBS; howsver, are not subject to 47"+

U.S:C. 605(c), and safellite carriers may ;

charge their subscribers for .
retranstnission of these stations!

Furthermore, the National Program i' o

Service is not d network - signal as
defined tinder’ sectlon 119(d)(2)
Member station's.of PBS are network
signals under séction 119(d)(2)

Presumably, ‘there dte PBS programs Sl

available 6n'the National Progrant, ©
Service thdt ate the satne progranis -
available frm PBS stations,, although no
such evidence wds adduced in this -

produced by mémbér stations. SBCA ~

fair market value analysrs, the same’
programs on ‘the National Program

Semce and PBS statrons should reduce .

’ _the royalty fee for PBS statmns, beyond.
a blanket assertion that all PBS stations

should be free. SBCA Reply Findings of )

Fact and Conclusions of Law at 68-69.
The Panel concludeéd that there was “np
credible evidence” warrantinga .
conclusion that network signals were

- worth less, whlch would include PBS .
stations, The Register cannot find."~ 5
credible evidence to the contrary, and
therefore the Panel s determma‘tlon

must be afﬁrmed Cw

E. Local Hetmnsmzssron of Network
Szgmzls Lot .

1. Actlon ofthe Panel o ': .

. Insettixg the satelhte carrier -
‘compulsory license royalty rates.for - -
networks and superstatiors, the Panel’ -
was asked to distinguish between -
satellite retransrission of “distant”’ "
‘broadcast signals; and satellite© - -
retranismissions of ‘*local” broadcast’
signals: The Panel did ‘make this .
distinction; setting a'‘royalty-rate of: 27
cents for'distant retrarismission of:
superstations; and zero cents for local-

retransmrssmn of superstatmhs Panel‘ -

Report at 54.-
While the Panel adopted a27 cent
rate for retransmassmn of dxstant

—_— )
12PBS signali-are deﬁned as network stations
under section 119(d){(2)..

- did pot quantlfy by how much, 1 der 2’ section 119(d)(10). Id: at 48; fn. 62. The :

network 31gnals, id., it declinéd to adopt
a rate for local retransmlssron of i~
network signals because it determined:
that it lacked subject matter jurisdiction.-
to do so. Id. at 48. The Panel considered
section’ 119(&)(2)(B], which provides
.that:the satellite compulsory licerise is «

© “limited to secondary transmissions to

persons who reside in unserved ,
.households,” and examined thesectxon
119(d)(10) definition of an unserved: "
‘household: The Panel conol‘uded that

[NJetwork 31gnals generally may not

" retransnitted to the local coverage area qf
local netiwork signals. The separaté fate ~ ' ™

request 'of ASkyB is explxcitly intended to*
apply to rétransmission ¢f network algnals to
served hauseholds: Section 119 does not v
provide a compulsory: license:for these!-

~  retransmissions; Hence, we lack, sub)ect o
. matter jurisdiction.to set a rate for local - 5

retransmissions of local network s mgnals..{ .
PanelﬂReport at 48 (emphasrs iy
original). - it
The Panel d1d acknowledge ina-

footnote that there- -may. be ‘“raxe,.:
instances” where a-housshold: located::-

W
'

Ez:‘

signal was; indeed,an ninserved:_ -
- household-within the meaning of: -

Panel stated that #[t]hese households. .
quallfy as 1inserved but; under section ..
" 119, ASkyB would pay-the conventxonal
‘rate for non-local s1gnals 2" Id. .

2. Arguments of thie Partles e
EchoStar confends that the Panel

committed reversible.error in :
determining that it has no jurisdiction to

" set a royalty Tate for local retransmission-

of network s1gnals, and that the rate -, -
should be Zero. thoStar Peutlon to«
Modify at 1. According to- EchoStar,- the g
language of section 119 regarding the. ,

- permissibility of local retransinission of

. network sigrals is nuclear, and 'the <

Panel should therefore-have consulted
the legislative history, rather:than::
.- decide the matter:on the basis of the::.

. statutory laniguage:. Id, at 7--8: EchoStar

submits that-the-Gongressional mtent
behind the' unserved household -
restriction of section $19(a)(2)(B) was to-
protect the network-affiliate relatlonshxp
- from importation: of distant signals of :”
the samie network, citing the recent-. .

. Copyright Office Report on revision of . o

the.cable and satellite carrier.
compulsery licerises. Id. at/4. Because
local retransmissions dd not harni the; -
network-affiliate relatmnsh1p, EchoStar -,
asserts that “[ilnlight of the intent
behind the compulsory license, .-, -

* therefore, the “inserved. household’.
. limitation should be read-as not -

precludmg such: chal-xmto-local
Tetransinissions--4 form of - -

. retransmission which reqmred

. . perspegiive; Commercial Networks.
"+ request-the Librarian tq make clear that -
where local retransnussmn of anetwork -

technologxes not in emstence at the tlme
of the legislation.” Id. at 5.

In addition, EchoStar submJtS that the,
Panel should have interpreted sectlon
119 flexibly enough to allow local - <

retransmission-of network:signals,. c1tmg ’

Sony Corp. of America v. Univéisal City:
Studios, Inc., 464.U.S. 417 {1984) and -
Twentieth CentuzyMusw Corpi v -1 -
Aiker, 422.U.8. 151.(1975). Id. at 10 Lt
Fmally; EchoStar:argues.that, since the.:!
section 119 }icense was:modgled-after. -

.. the seetion-111 licenss, and local;. el

retransmission of network signals is' -

perm;tted amder-section 114, the two ¢ .

statutes should be interpreted similarly.
Id..at 11-(citing:Northcross v. Board of

_ Education; 432 U.S.’427 (1973), ¢

Commercial Networks: seek a.

clarification. of the Panel’s ruling on

- localretransmission of network: slgnals,. :

albeit from-a. completely differen

slgnal does:nipt violate the unserved,,.

- household 3 restriction, (a. cu;cumstance

procee dmg, Thers feie also likely tobe | within. the local'market-of a- network o

different programs, particularly those "~

acknowledged by the.Panel likely to be- f

&, rare), the rate-for such retransmrssmn 1s .

27 cents'per subscriber perﬂmonth
Commercial. Networks Petmon to
Modify.at1. - -

In reply; EchoStar opposes
Commercial Networks: position; and .
argues that the same rationale that the * .
Panel used in adopting the zefo rate.for °

* superstations applies with equal force to

network; stations that are locally’ ..
retransmitted to unserved households
EchoStar Rep y at2. ¢

Certain Copyright OWners ob]ect to

. EchoStar’s position, and contend that’
- EchoStar’ does not have standmg undef

-the fiiles to file'a petition to modify the

. Librarian’s decision'when it was not an

actiVe: party-in this proceedmg Certain -
Copyright Ownérs Reply‘at 1 Certain’"*
. Copyright | Owners contend that the
Panel correctly interpreted section 119 '
as preventing retransmission of local -

-networksignals.to served households,

and that the legislative history does not

I warrant a dafferent conclusmn Id at 3~-«'

6. [P RPN
3. Recommendatlon of the Reglstera

Two separate issues are presented by
the local: retransmlssmn of network .-
srgnals First, there is the retransmission’

" ofd network stationiwithin:that statici’s
Iocal market. The Panel categorized tlus‘ .

as local retransmission to served; - . .»

. households;-and concluded that sechon

119 did not permit such- .
retransm531ons Second, there s 2::- e‘,
retransinission of a network station - .

* within that statien’s local marketto .
subscribers-who satisfy the définitioniof . -

an “unserved household” in section”

e -

e

E
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3 119(d)(1b) The Panel acknowledged

- that'such retransmissions were
permissible under section 119, though
likely to occur-in “rare instances,” but.
was unclear as.to.-what the proper ’
royalty rate should be.:

- Local retransmission of network
s1gnals to served households presents a
-challénging issue. The Copyright Office
declined to-issue'a declaratory ruling -

" thatsuch retransmissiong are -
~permissible, though it did not preclude:
addressing such-a matter through a_ -

.+ ruleinaking procedure. Letter of the --

~ Actinig General Counsel to William:, -
Reyner,August 15; 1996: Moreover; the
Office-has, in its recent report to the.

- Senate on revision of the satellite and

cable' compulsory licenses, expressly PN
endorsed-the permissibility of such’

-retransmissions, and requested: Congress-

* 1o-*clarify™ the statute-on theé matter. “=A
;- Revigwrof the Copyright Licensing - <
Reglmes Covering-Retransmission of o

= Bfoadcast Srgnals;” Reportofthe '+

.. .Register of Copyrights'at xx (1997)

: makmg retransmissions of network .

--decision is arbitrary or-conti

119(d)(10)(A) portion-of the definition -

» of an “unserved hausehold” does not
* specify receipt of what network sxgnal

‘over-the-air tnggers the'prohibition in.:

gnals. Thelanguage of section.

110(d)(10)(A) could sasily be read to -~
_ prohibit fetransmission by satellite

whenever the subscriber receives an

. over-the-air signak of Grade B intensity :
- from any network affiliate, includingthe

loeal netwerk- affiliate that the satellite
carrier interidsto retransmit to the .

Panel took. -

* In sum, the Reg;ster determmes that. ,
the lawis silent on this issue. +-~ -
. 'Consequently, the-Register cannot .
unequivocally say that'the Parel’s - '

to law.

The second issue is the local' ~
retransrmssxomofnetworksrgnals to
~unserved households.: The Panel: .
appears-to-have. presumed that: such
retransmissions are permissiblé; Panel
- “Report at 48: ‘The-Register deétermines =

. (hereinafter*‘Register’s’ Report”) As the ‘~that they are: perm:smble, ag provided-by-.

-agency responsiblé for administering the
-Copyright Act;.the Office believes that it-
retains the'authority to conducta -
rulemaking proceeding to determine the
‘permissibility of loeal retransmission of
.network signals to served households, -
. regardless-of the Panel’s determmatlon
in this proceedi,

« Nevertheless, tﬁe Reglster must
determme whether the’Panel’s decision -
that such retransmissions are not
- permitted- under section:119 is contrary |
.to the prov1swns of the-Copying Act.13
The Register reviewed thie language of -
sectiort 119, and its legislative history,
. “botH in'the- confextof this proceeding;” -
and in herreport to'theSenate. Such

‘review confirmied the Register's belief - o

that Congresssimply.did net consider -
the issue of local retransmission of

- network ‘signals to.served households at

the:time of passage of section 119,.

- prinicipally because the technology to -
-makesuch local retransmission did net
- commercially exist. It is evident from
the history surrounding adoption of the
‘unserved household:restriction in 1998
that adoption of the restriction was

" motivated by coneerns expressed by
‘network affiliate stations that -,

- importation of distant network stafions’

" affiliated with the same network would
erode their.over-the-ait.viewership. *
Register’s Report at 103<104. This =
suggests that if Congréss had: considered *
the issue, it might have condoned local
retransmissions to served households.
On the other hand the section.

13 Bacause the Panel's decision.on this point isa
conclusion of law, the arbitrary-standard is not-
applicable.

* for all carriers making local -
. unserved househelds.~

-the express terms of section 119. The -

Panel failed to-articulate-whatroyalty .
rate would be applicable ta such lecal *

..retransmissions: It ‘mentioned, in a

footnote; that the number of unserved -~
householdswithin a network station’s
local market were likely to be few; and

cannot fingd testimony in the record that
supports the cenclusion that local
retransimssion of network signals to.’

- unserved households has a fan'market
. . valizte rate of 27. cents, particularly ~
" -where the Panel determined that the fair )
-market value.of local retransmissions of

- superstations was zero: Panel Report at

:  subscriber. Tlus is the posmon that the

'52. Likewise, the record does not

- suppert a cenclusion that there isany
differentiation hetween: theé fair market
value oflocal retransimssions. of. .

- network sigrials-vis-a-vis superstatzons
-Commercial Networks.da not cite. any
" -testimony-to the contrary in their -

£

petition to modify: -
.To the-extent that the Panel fmled to

~-adopt a rate for local retransinissions of .,
.. network.signals to unserved-

households; the Register determines that
such-action is inconsistent with its task"

. in:this proceeding;’ andrecommends

that tHe Librariat snbstitite his own -
determination: 17 U.S.C. 802(g). The"

'deartlr of testimony on this-issue-and;- . - ‘

for that matter, the Panel’s’ cursory
discussion.of it;is’ notsurpnsmg :
because local retransmissionof: network
signals'to inserved-households; and
served households as well,/is -,

- undoubtedly an unatiractive’ busmess

‘gited the-testimony.of ASkyB’sthness, .

" -‘Preston Padden, that ASkyB would, in

‘those instances, “pay the conventional
‘rate fornon-locak-signals;’? Id. at 48, °

-fn. 62 (quoting written: divect testimony.

-of Mr. Padden). The Panel did not
-expressly state what the rateshould be

.retransmissions ofnetworksxgnals to
.Commerical- Networks urge that the

27 cents..EchoStar 14.argues that therate -

.should be zero, consistent with the
Panel’s adopted rate for local -

- retransmissions-of superstatlons To the
“extentthat the Panel sought to impose--

the. 27 cent.rate on-local retransmrssmns

. of network signals to unserved ..
- households,.the Register. determmes that.
: such actron is arbrtrary The Reglster

14The Regxster agrees thh Copyngh&Ownera that
EchoStar lacks standing to file.a 1 petition to modify
the Panel’s determination, and fecomimends ’
dismissal of the petition. Section 25%.55(a) of the -
rules, 37 CFR piovides that only parties to the- .
.proceedmg may.filé petitions to medxfy. and. makes

" no provision for nonpartxes EchoStar, though a...-

raember of, and répresented by SBCA, was nota "
party to'this proceeding because it did not filea-
Notice-of Intent to Participate asreqmmd by the
rules. See 37 CFR 251.45(a). w '
Dismissal of EchoStar’s petitiox, however, does -
not preclude-consideration of the.issues
surrounding local retransmissions of network -

" signals, and the Register has. cons:dered. these as -

required by section 802(g).-

proposmon to.satellite-carriers. .
. Nevertheless, the i issue'was before the
‘GARP; and requires a resolution.:

The Register recomnlends that, the

Librariaix adopta zerd rate for local

retransmissions. of nétwork signals to .
unserved housebolds because the

_ Registerispersuaded that the. Panel’

conclusions with.respect to local

_; retransmissions of superstations’ are
* equally’ apphcable ta local .

- retransmissions of network mgnals to

-, unserved Tiouseholds. Panel Report & at

rate for.such retransmissions should be. * 52:53, Asnoted above, thereisno . .

. conclusive evidence-to-suggest that .
- locally-retransmitted network 31gnals B

are ofgreaterfmrmarketvaluethan -

. locally retransmitted superstations:

1

Accordmgly, the Register recommends o
adoption of 3 zero rate-for local -
retransmission of network: mgnals t(r
unserved’ households .

. F. Effective Date of the New Hates

1. Acuon of the Panel. - » .1 -
-In announcing the royalty rate of 27 .

_cents for-distant retransmission of .

network-and superstation signals, ‘and

-zero cents for local retransmission of -

superstations; the Panel stated that the-
time period for payment of the rates:

- would be from July 1, 1997, through™

December 31,1999 Panel Report at 54.-’-

2. Arguments of the Parties .
. SBEA. contends that the: Panel acted -

- contrary to law by setting an effective




~satellite carriers, “the Panel’s report

- beginning of this proceeding as
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date of July 1, 1997, for the new rates.
.SBCA states that the Panel did not have
any authority to set an effective date
because section 119(c)(3)(C) states that
the rates'become effective as set forth in
the Librarian’s order. SBCA Petition to
Modify at 46. Further, SBCA ‘argues that
the effective date of the new rates must
be prospective only. Id. at 47. It notes
that section 119 contemplates :
prospective-application by discussing
the rates “tq be paid.” Id. at 48-49
(citing section 119(c)(3){(A) and the 1988
House Report to the-Satellite. Home. -
Viewer Act). SBCA argues that the .

. caselaw prevents retroactive application
- of agency rulemaking unless the -

enabling statute expressly states .
otherwise, and submits that the - . |

- Librarian’s order in this proceeding . -
-effectively constitutes a rulemaking
because the Copyright Office’s rules are:
. being amended to reflect the new rates.

d. at 50-51, T SR
- Additionally, SBCA argues that . -
applying the July'1,'1997, effective date-
would cause substantial harm to.the -, -
satellite industry. Id. at 55. SBCA .
the-satellite industry discussing their_ 5
‘inability to adequately inform their -
subscribers on a timely basis of the rate
increase, and the difficulty of: adjusting .
distribution contracts to accommodate-

submits affidavits of representatives of -

fee increases. Id. at attachment A, "
Finally,' SBCA-takes the Librarian to
task for not complying precisely with
the procedural schedule.established in
the statute for this proceeding.
‘Specifically, SBCA contests the
‘Library’s decision to'temporarily -
suspend the dchedule to address issues’
raised by ASkyB, so that the CARP was.
initiated on March 3,.1997; as:opposed -
to January 1, 1997, as'coritemplated in
section 119(c)(3)(A). SBCA argues that -
becanse the Library wiolated the time
requirement of section 119(c)(3)(A), and
such delay-caused substantial harm to -

should be invalidated on‘due process --
grounds, particularly with respect to the
prejudicial effective date directly
resulting from the Librarian’s failute to
comply with a critically important. = .
statutory requirement.” Id. at 55 (eiting
Baumgardner¥. Secretary, Dept. of -

- Housing and Urban Dévelopment, 960
F.2d 572 (6th Cir. 1992). :

Lopyright Owners assert that they. .
have interpreted section 119 from the:

requiring an effective date of July 1, .
1997, for the new rates, and that SBCA
never challenged that position until
now, thereby estopping SBCA from
raising the issue. Copyright Owners
Replyat 42—43. Copyright Owners also
argue that the Librarian’s good cause

* ‘undersection{ ) * *- 119 % & *n»
“Nothing else is said in‘section 802(g)
- with regard to.the possible effective date

delay in commencing this Pproceeding
does not invalidate it, and that the cases _
cited by SBCA are inapposite, Id. at 44—
45. Copyright Owners also attach an "
accompanying motion to strike the -
affidavits offered by SBCA to .
corroborate-its argument that the July 1
effective date will ¢ause undue hardship
on satellite carriers. SBCA opposes this -
motion. . S -

3. Recbm;néhdéﬁén of the Register
Section 119(c)(3)(C) provides that:
The obligation to'pay the royalty fee

* established under a determination.which—'

(i).is made by a copyright arbitration
royalty panel in an arbitration proceeding

- under this paragraph and js adopted by the

- Librarian of Gongress under section 802(f), or

- {ii) is established by the Librarian of

. Congress under section 802(f) shall become

effective’as provided in section 802(g) or July
1, 1997, whichever is later; 17 U.S.C. - =~ °

", 119(c)(3)(C): ‘Clauss (i) of section 119(c)(3)(C)
* described the situation where the'Librarian -

adopts the decision of the CARP, while -
clause (i) describes the situation where the:
Librarian has rejected the CARP’s degision. - -
-and substituted his own determination.1s .-

. The-effective date of the established rates.is -

either July 1, 1997, or the date set pursuant .
to section'.8'02(3)',7w1?j:'chex_'erjdate iglater, -

Section 802(g)-governs judicial review
of the Librarian’s decision in.this .

- proceeding. The section gives Sany

aggrieved party-who would be bound by

* .the {Librarian’s].determination,” 30

days in which-to notice an appeal with -
the United States Court.of Appeals:for -
the District of Columbia Circuit.-The.
section then provides that “[i}ffno -,
appeal is brought within such 30-day

. period, the decision of the Librarian is
- final, and the royalty fee * -* * shall .; -.-.

take effect as set forth in the decision.” -
(emphasis added). Section. 802(g) then

‘provides.that if an appeal is taken, . - -
" “[tthe pendency of an.appeal under this

-paragraph shall not relieve persons |
obligated to. make royalty payments

of royalty rates:- :. - .
- SBCA and Copyright Owners strongly
-disagree over the effective dates of the-
royalty rates established in this
proceeding. SBCA believes that the -
effective date can be rio:sooner than- 30
days after the Librarian’s decision (i.e.
November 26, 1997)at which time it
‘will be known:whether or not the - - -

- Librarian’s decision is final, while the

15 Interestingly, the statute does not address the
situation, as in-this. proceeding, where the Panel’s
decision is accepted in part and rejected in part.
Subclause (ii) mast Jikely. pplies to this proceeding
because the Librarian has established one of the
royalty rates (the-rate for local retransmission of
network signalsto unserved households).

Copyright Owners maintain that July 1,
1997, is the proper effective date, The'
Register has examined the geverning
language of sections.119(c){(3)(C) and
802(f), and notes an incongruity with

respect to the July 1, 1997, date, . . .. .-
. )é)(Al provides that this

" Section 119{c
proteeding was supposed to have

" started on January 1, 1997. Given the .
. .180-day arbifration period, as provided . . -
- by section-802(e), thé latest the Panel, .:

could have delivered its report would

" have been June 29, 1997. The Librarian
would then have the 60-day review ., :. :
period in which to either acceptor _ .
reject the Panel’s decision, which would

- place the date of final ageney.action at.

no later than August 28, 1997: This is .

almost two months aftei*rluly\l,‘l.gg,?- o

While Congress:could have

contemplated the Librarian co‘mple'h'ngd )

his review in less than 60 days, itis_ - . .
hard to-imagine that Congress.could- - -
have expected him to complete it in just
-one day:.the time period from delivery .
of the Panel’s report on June 29 to.the. .
issnance of the Librarian’s decision on
-July'1,1997. The more likely .
explanation is that-Congress envisioned
the CARP delivering its report well-
before—at least twe months—the 180-

day deadline. ©nly in this manner could

the Librarian have.issued a decision, that
was before July 1, 1997, thereby -
justifying inclusion of the language - .
“July 1, 1997, and “whichever date is
later’ in section 119(c)(3)(C).. . - - .
[Contrary to the assertions of the . . -
Copyright Owners, July 1, 1997, is not
the statutorily prescribed effective date .
for the new royalty rates annotnced in
today’s décision. July 1, 1997, is onlya

i

contingency date in the event that this’

- proceeding had ended before July 1, .

1997, which:it clearly did not. Rather,. .

the Register must look to section 802(g),- °

which provides that the effective date of
the new rates is“as.set forth in the
decision.” 17-U.S.C, 802(g). The Register

" interprets “‘decision” to mean the -
" decision of the Librarian, and not the

decision of the CARP, since sectign
802(g).only refers to the decision of the
Librarian. Consequently, the Register

_ concludes. that only the.Librarian of

Congress has the authority to set the

- effective dates of the royalty rates in thié )

proceeding, and it was contrary to law
for the Panel to announce an effective
date. See Panel Report at 54. The = .
Registerf récommends that the Librarian
reject the-:Panel’s determination of an -
éffective date. . w

The remaining issue is, if the Panel
had no authority to set the efféctive
date, what is the correct effective date
for the Librarian to establish? Neither
the statute, nor the legislative history,
offers any guidance on this point. -
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~understanding of a thirty:month’ = ..
effective-period for the new. rates. Id. at

42443, . 0 T e e
- - The'Register recommiends rejection of

-date later than July 1, 1997, does not
. significantly undermine the Panel’s use
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Cobyﬁghtﬁvﬁner&urge-ihe]uly 1, 1997 - United StateSdeurtrdf Appeals for.the. - -
date;.and submit that SBE€A:is éstopped--- District of Columbia Ciicuit; theonly. - - .

fromr arguing for a later-date since SBCA
did not-object to Copyright Owners? -

«-.court-with-jurisdiction to:consider arx - -

+ . appeal of today!s-decision; has expressly: -

request to-the Panel for a July 1, 1997, - held that:the CopyrightAct does.not.-.".

effective date..Copyright Owners-Reply.
at.43—44, The Régister recommends-. .. .
rejecting.Copyright Owners’ estoppel -

. argument because the Panel did not.
- have authority to set the effective date,

the matter is now being properly

i raised before the Librarian for the first

time..

- Copyright Owners also contend that :
" July.1, 1997, must be the.date because -
- the evidence it presented.to the Panel, .
- particularly the PBS/McLaughlin - ’
- testimony, was premised on a July 1,

1997, date. Id. at 42."According-to...

-Copyright Owners, if the Librarian

adopts an effective date of January 1, .
'1998, he would have-to.incregse the 27
cent fee.to yeflect the Panel’s. . . . ..

: 0

- Copyright Owner’s eontention for two ™"

reasons. First, the-Panel accepts Ms, "

- McLaughlin’s festimony, as.a general o

matter to establish-a workable - *
benchmark. Panel Report at 31. The -~ |

Panel did not:accept her testimony; and"..
{its accompanying premises and™ -

assumptions, as the precise analysis of-
what the royalty rates should be. Id.

- Furthermore, although the Panel stated

that “Ms. McLaughlin’s analysis yielded

‘a rate of $0:27 per subscriber per month

averaged overthe three yearstatitory:
period;” Pane] Report'at 30, a July 1 -

- effective date accounts for only half of -
" the year, and ' Ms. McLaughlin did not so

limit her'testimony. PBS Proposed

-Findings of Fact and Conclusions.of

" ‘Lawat18-19.16, .-

In the Register’s View; an effective

of the 27 cent benchmark generally, or-
its later decision t6.adopt that figure -
specifically, nor does a later effective

~date require an upward adjustment,

The second, and most significant;

‘réason for not settirig the effective date”
. at July 1, 1997, involves the issue of
. retroactive rulemaking. Although the -

Librarian’s decision today involves

* review of the Panel’s determination, it is
. ~also'a final rule with respect to setting . -
"the rates. The Copyright Office has . -
" previously determined that it lacks thé
» authority to engage.in retroactive
- rulemaking. 54 FR 14217 (1989). The

- 18Mg, Mcl'.a}xghlin-’s te;timt’)ny ‘was based upon.

- her projection of what the average cable network

license fees would bé for 1997 (26 cents), 1998.(27
cents) and 1999 (28 cents), not the actual figures.
Id. at 19

" -period of 1997 are due to be filed no -

- 201.11(c). An efféctive date in the -

* contemplated the possibility of the. -

confer retroaetive rulemaking authority... -
.. "MatiomrPicture Ass’n of America;. Inc. vi -

Oman, 696 F:2d 1154;1156 (D.C. Cir.

1992). The Register does not believe that"

- the Librarian has the authority to set:an-
. effective date for the new royalty rates .
which: is-pri
decisions-- . o .
- Given this limitation, the issue-still

. remains regarding the-proper effective -

date. Copyright owners cbviously desire
- an effective date as soon as possible, so

that they may reap the benefits of the

highet rates. There are, however, . =~ -

+ significant administrative”” .
.. - -considérations surrounding

- implementation of the new rates.. . -
--Satellite royalty rates are calculated.on

-, amionthly basis, so that an effective date’

- other than-thie first'day of a-month will:

- réquite application of two' sets'of royalty.’

- rates (the old rates.and:the riew rates) to-

.. one'monthlycalculatioit; The Register” *

“-finds thisnot only burdensome to-~ -
satellite carriers calculating the rates,
but to-the Copyright Office as well in '
‘administering the section 119 license: -

- The Register, therefore, counsels against.
.adopting an effective date that is other -
“than the first day of a month, - - :
Also, there are significaiit costs to the
Copyright Office associated with ~ - :
implementing the new rates. New
statement of account forms must be..”

- created and sent to satellite carriers, and

" staff must be trained to examine for -

- -application’of the new.rates. The .
Register notes that satellite statements of
account for the second accounting

later than January 30, 1998. 27 CFR.

second accoupting period of 1997 -

. would cause significant burden and " -
hardship to the.Copyright Office to _
prepare to collect royalties and issue ™ .
and process statements of-account -~ -
generated by the hew royalty fees by the
January 30,1998, due date. - ~ - -~ -
Consequently, the Register recommends

-that the new royalty ratés, adopted in

* today’s decision, not be effective until -

. January 1,1998. 7 - . -

In recommending a January 1,1998, -

effective date, the-Register draws ' .
support frem seetion-119(c)(3)(C). As K
- discussed above, Congress. apparently,” -

issuarice of a final decision in this
proceeding before (perhaps even well
. before} July 1, 1997. Congress could
have chosen simply to make the = -
decision effective on the date of

“prepatecfor imp

or to the-issuance.of today’s

and examining the-statement of account..

adoption; but instead chose July 1, 1997,
as the later effective date: July 1 is the: . .
first day of an accounting period-which; -
has the.final decision issued.on or. --
before that date; would have allowed. - -
the-Copyright Office ample timeto: . = |
lementation: of the new- . .
rates. Because today’s decision is
issuing enly two months from-the end
of the 1997/2 accounting period,-a:

- Janudry 1;1998, effective date is -

consistent with Congressjonal intent. -
The parties'have raised two other

- -issues,.discussed above, which the: -
" Register briefly-addresses. First; SBCA
alleges'that-because initiation of the - -

CGARP-was delayed 2-months to enable

- the Librarian ta-rule on the matter.of . :

:whether local retransmissions should be .

.a'part of this proeeeding, the entire,
" .proceeding is invalid. The Register '

" . agrees with-Gopyright Owners that:the .
.cases citéd by SBCA-for this rather =+ : -
‘rernarkable contention.are inapposite. .

., United-States'v. Amdahl Corp.;, 786 F.2d

387-(Fed. Cir:1986) involved a contract

‘entered into by-the Treasury Department - -

that was statutoiily outside the scope of
its authority: Contracting outsidé the -

‘scope of authority differs significantly

from postponing procedural dates for" -
good cause. Albenga'v. Ward; 635 F.
Supp. 660 (S.D.N.Y: 1986) involved an-
agency that created rules beyondrits
authority: Again, this is significantly .
different. Finally, Baumgardnerv. -

- Secretary, Dept. of- Housing and Urban

Development, 960 F,2d 572'(6th Cir,
1992} involved the failure of an-agency :

- to.timely-deliver an-accurate complaint.

As SBCA notes, the court in this case-
did not find the agency action " |

. invalidated bécause-the delay was not.

sufficiently prejudicial. The Register *

. cannot find any:convincing evidence of -
.. irreparable prejudice incurred by SBCA:
- .as.aresult of the brief delay, particularly
-where the Register is recommending a -

1, 1998, éffective date. =

Janu tivedate. " .
ermore, the’Reégister notes that

- F

* the same claim of invalidity has been**

raised in a Copyright Royalty Tribunal -
proceeding, and expressly rejected by -
the D.C. Circuit. The Court stated: “It: -

- would be'irrational and wholly :. -

unprecedented for a court to direct an --

. agency-to scrap a-year’s hearings and .
+ decisionmaking effort and start over

because its proceeding did not conclude
precisely on time.” National Cable .

" Television Ass’n, Inc.v. GRT, 724 F.2d R

176, 189 n. 23 (D.C. Cir. 1983). The .
Register agrees with this'view, and

- . recommentds rejection of SBCA’s -

Second, in support of its position that
satellite carriers would be unduly - .

harmed by a July1, 1997; effective date, _ - -

SBCA sulgmitted affidavits of satellite
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representatives. Copyright Owners. - - -
moved to strike these affidavits, and:
'SBCA opposed. The Register’s
recommendation of a January 1, 1998,
effective date has mooted the issue: The
‘Register does recommend, however, that
the affidavits be stricken. The record is-
closed in this proceeding by order of
August 14, 1997, section 251.55 does -
not permit submission of additional
evidence. Although the matter of the
effective date is for the Librarian, and
ot the. CARP, to-decide, such affidavits
could only be.accepted if the Librarian
determined that the record needed to be -
reopened to.take additional testimony. -
Since the matters discussed in SBCA’s
affidavits are moot, the Register -
récommends that the'y be stricken.’

G Addmonal Issizes. Raised by SBCA

- .SBGA: raises several additional issues
- in its Petition to Modify. Because these
issues all-relate to.evidence not adduced -
. during the course of the prooeedmg, -and
the-weight to be aécorded evidence that
. was adduced, they" are addressed
together. - - - o
1..The first issue mvolves the hlstory
of retransm1ssxon consent negotiations
. under the communications law, Under .
retransxmss;pn consent an MVPD'must;
obtain the permission of a broadcaster
before the MVPD can retransmit the . . .
broadcaster’s signal to the MVPD's
subscribers. Retransmission consent
_ negotiations took place between the
cable industry and broadcasters in 1993
and 1996. SBCA attempted to show that
little compensation was obtained by
broadcasters for. perm_lsslon to
retransmit their signals in an effort to
prove that the fees under the section 111
license represent actual fair market
valueé. The Panel stated that “[wle agree
that these retransniission consent : :
negotiations are relevant to a
determination of fair market value and
represent potentially probative
evidence. Unfortunately, the evidence
adduced, is so vague.and replete-with
qualifiers as to previde little guidance.”
Panel Repoit at 34. The Panel noted
cross-examination testimony of Ms, -
McLaughlin and Mr. Gerbrandt
‘indicating that some compensation was
‘paid, but also noted that Mr. Shooshan’s
and Mr. Haring’s testimony discussed
retransmission consént negotiations
only it the context of local, and not -
- distant, retransmissions, Id. at 35; The
Panel concluded that the “testimony
- upon which SBCA relies lacks sufficient
scope and specificity to rebut or modify:
the PBS-McLaughlin analysis.” Id.
SBCA ‘submits that it could not
-present further evidence on the
compensation received by copyright
owners and broadcasters for

- should not assume, as the Panel did,

-retransmission consent negotiations-
-because *discovery procedures do not

- allow the Garriers to determine those
amounts.” SBCA Petition to Modify at
35. SBCA asserts that the failure to

.present such information ‘‘should not be
then turned against the Carriers to say
that the retransmission consent
"negotiations cannot be properly
quantified.” Id.

Copyright Owners contend that the
Panel correctly-evaluated the evidence
of retransmission consent negotxat.lons
-and found it unavarlmg in making an
-adjustment to the benichmark. Copynght
Owners Reply at 27-—31 ’

2.'The second issue ;mvolves ‘the issue
-of the costs incurred by cable nétworks
in assembling the clearances for. their -
programming. SBCA attempted to show
at hearing that copyright owners do:not .
have costs in the broadcast si
‘retransmission context, and xhereforean
approprxate downward ad]ustment of

+

the benchmark must be made. The Panel :

stated that the clearance costs in the
cable network arena are unknown, but .
did not agree that.a downward .
adjustment of the benchmark was -
required: -

v Ina hypothetlcal free market, 1t is.quite
conceivable that the highef-the costs
broadcasters. must pay to clear their s1gnals
for DTH17 distribution, the higher the royalty -
rates they would charge satellite carriers.
Accordingly, the:impact of high clearance
costs on fair market vahie (based upona .
hypothetical free. market analysis) could bé’
positive rather than negative. No ad]ustment

to the cable network benchmark is reqmred

Panel Report at 41, ~

o

SBCA arguies that it conld not:

- determine the costs to copyright owners
- for clearances .of cable networks since .

such’ mformatlon was not-within the
scope of discovery, and therefore one

that such costs could automancally be
shifted to satéllite carriers. SBCA
Petition'to Modify at 300

leemse, SBCA argues that it could .
not quantify at hearing the added
benefit that satellite retransmission
gives copyrighted programmmg (digital .
picture quality, inclusion in electronic
guides) because of “the absence of any
ability to take discovery.” Id. at 31-32.
‘The Pane] determined that “no
quantifiable‘benefit was identified and -
no evidence adduced” to demonstrate
added value by satellite -
retransmission.”, Panel Report at 40.
SBCA asserts that “the Panel held the
Carriers to an unworkable standard of
proof.” SBCA Petition to Modify at 32.

17 “DTH” stands for “direct to home.”

In reply; Copyright Owners contend
that the Panel acted: correctly.. Copynght
Owners Reply 4t 24-27.

3. A-third issue mvolves quantlfymg
the effect on advertising revenues and
supérstation fees of satellite
retransimissions of broadcast 31gnals.
SBCA asserts that they qua.ntlﬁed “as
well as coild be in-a regime which

" denies discovery™ that advertising' -

revenues are higher because copynght
owners known-that their programming--

reaches a wider audience due to satellite '
- retransmission. SBCA Pétitionto - -

Modlfy at 36. Likewiss,: SBCA ‘asserts °
that “superstation taxes”— ‘the amounts.
charged to broadcasters by copynght
owners-—are greater, particilarly in the
sports tontext; because copynght
owners kinéw that satellite - .- -
retransrmssmns result in greater

" viewership: 7d. at 37-38. SBCA '

. presented evidence that both the - = -
professiorial baseball and basketball
leagués extracted additional "

-compensation § from WGN in Chmago
. and WTBS'in Atlanta—both
superstatioris known to be wxdely
distributed on, Satelhte—-though the -
-amount was not quantified. SBCA
Proposed Fmdmgs of Factand™
Conclusions of Law at 72-73. . .

. The'Panel:addressed the potential t‘or
increased advertlsmg revenue due to,

* satellite retransmissions, stating:

‘The fundamental miission: of broadcasters is
to expand their audiences to maximize
advertising revenues, At their own expense -
and risk; the satellite carriers developed a

DTH market which expands the broadcasters .

[sic] reach.at'no cost.to the broadcasters.
Howeéver, we agree that o empmcal
evidence demonstratmg an increase in
advertising revenues was addiced: Though
the broadcasters (and hence thé copyright

-owners) clearly benefit from expanded reach,’

thesé benefits may niot be amenable to
measurement and.quantification, The - -

. copyright owners further argue that because

most basic cable netwarks also advertise, to
the extent that broadcasters to benefit from
expanded reach, the benefit is already
reflected in the cable network benchmark.
We agree to'a-point. Broadcast stations rely'
upon advertising reévenue to a much greater

.extent than"do cable rietworks (excepting

those cable networks which command-very

* low or even negative royalty fees). It -

naturally follows that the benefits which -
accrue to broadcasters have not been fully .
reflected in the cable network benchmark
price. Though some downward adjustment -
from the copyright owners general approach

. seems appropriate, we are unable.to quantify

such an adjustment. However, our decisjon
to adopt.the most conservative approach
(PBS McLaughlln) reflects this consideration,

Panel Report at 36-37. The Panel did,

.not usethe'term *superstation tax” in

its discussion.

Sotd e e efad Woe o

> 5

sul

‘be:

ov!

si

WY TOOPRE

R e T o e - B o 0



P, S et

L b, e FENSS

s

ngel;al Register / Vol. 62, No. 208 / Tuesday, Oétober 28, 1997 ./ Rules and Regulationé 55757

SBCA complains that the Panel
ignored its evidence of increased
revenues from satellite retransmissions, -
and that it is “no excuse that the
[olwners refused to divulge the extent of
the compensation.” SBCA Petition to

"Modify at-38. SBCA asserts that not

subtracting this added value from the
benchmark would result in “vastly
overcompensat{ing]” copyright owners.
M. - : L.

In reply, Copyright Owners assert that
the Panel correctly determined that, °
while such revenues might conceptually
result in a downward adjustment, SBCA
failed to quantify such an-adjustment.
Copyright Owners Reply at 31. -

4. The fourth issue concerns the
impact of increased royalty fees on-the
satellite industry and thé continued * -
availability of retransinitted broadcast.
signals. The Panel accepted Ms, - " -
McLaughlin’s testiriony that the 27 cent
fee would not significantly adversely -
impact satellite: '/ ¢ Y. L

Although Ms McLaughlm did_dot perfmm E

a demand elasticity study, she testified that’

after the 1992 rate increases, the number of

broadcast stations retransniitted and the -
percentage of satellite subscribers fo -
retransmitted broadcast signals remained.
constant. She concluded that despite an
increase in the compulsory licensé rate to _
$0.27 per sibscribegper month, the number
of subscribers to retransmitted broadcast
stations would continne to growat . . . .
substantially the same raté as the number of
satellite subscribers.generally, Ms; - )
McLaughlin also examined the retail prices
charged by satellite distributors and-. - .. °
concluded that if the rates for retransmitted
broadcast signals were increased to $0.27 per.
subscriber per month.and not passed on to .
subscribers, those rates would constitute only
30% of the average retail prices charged to-
subscribers leaving sufficient profit margin -
for the satellite carriers to avoid significant - .
adverse impact to them or their subscribers,
Again, we-recognize that any rate increase,

particularly if rates-are sef abave those-paid’

by their entrenched-competitor; teids te
adversely impact the satellite carriers, .
However, the satellite carriers did not. .
attempt to quantify. the impact of increased
rates’and adduced no credible evidence that
the availabilify of secondary transmissions
would-be intérrupted.’ Accordingly, we- -~

conclude that a'rate increase-tc $0.27 per - \

subscriber per month would have no :

" significant adverse impact upon the satellite-

carrjers, or the availability of secondary..-

transmissions to the public. o

Panel Report at 4647 (citations ~ -

omitted). - - oo
-SBCA ¢ontends that the Panel had né’

evidence upon which to bass its

-conclusion that a dramatic rate increase

would not adversely affect satellite
cartiers and. their subscribers. SBCA = .
Petition to Modify at 42, Rather, SBCA
asserts, the evidence, including that
relied upon by Ms. McLaughlin, “shows

- nétworks to demand cencessionsin -

_ that satellite carriers have yet to earn a -
- profit, especially in the DBS market; and

that the C-Band markét is waning.” Id.
SBCA notes that Ms. McLaughlin did .
not perform a deinand elasticity analysis
for increased rates, and that her®
testimony that the 1992 rate increase
did not impact subscriptions or the-
number of signals carried was not based

" upon anything in the record. Id. at 42— -
" 43. SBCA also mentions that the 1992

panel reduced its initial rate increase
because of a coricern for. disruptive -
impact. 57 FR 19061, ~ = .= .
SBCA also charges that the Panel
ignored its evideénce regarding the -
disruptive impact of a rate increase. It
points to the testimony of Mr. Parker

* who stated that there-is a limit on the .
- package rate to be charged consumers, .

and that satellite carriers have -
traditionally gone back to.cable
order to keep prices down. SBCA : ..
Petition to Modify at-44. SBCA’argues - -.
that any increases in the rates should be
examined in light of the impact lower".
fees would have on copyright owners, - -
According to SBGA, there-is no -
evidence that suggests that the current
fees of section 119 have any-adverse -

" -impacton the copyright and broadcast -

industries. Td, at 45,18 - - -.

In reply, Copyright Oiwners assert that
it was completely within the discretion
of the Panel to.accord weight to Ms.-
McLaughlin’s testimony that satellite
carriers would not be adversely .
impacted by the increased royalty rates.
Copyright Owners Reply at 36. -

‘Copyright Owners argue that Mr. _-

Parker’s testimony is nonspecific, and

“that the testimony of Mr. Edwin Desser

and Mr. James Trautman show that,
satellite carriers are owned by large .*
corporate enterprises thatcan well . ..
afford the proposed rate increase. Id. at:
3940, 2
Recogﬁménd‘a;xti&n of the Register

The Register is addressing these four
arguments presented by SBCA together

* because they contain a common thread: -

the absence of evidence adduced before
the Pane¢l and, where evidence was-- -
produced, the weight and sufficiency to
be accorded:it, . - S
Given the limited scope of the
Librarian’s review in this proceeding,
“the Libfarian will not second guessa -
.18 Regarding the economic impact of royalty fees
on copyright.owners, the Panel stated that “{t]he

. parties devoted little hearing time to this issue.” ,

Panel Report at 46, The Panel did “accept the -
obvious, general nGtion that higher royalty rates
provide gréater incentive to copyright owners while

. lower rates would render broadcast stations a

** * * less attractive-vehicle at the margin for
program supplies.’” Id. (citation omitted), -

. completely counter to the evidence

" 'proposed rate increase would not -

- Librarian’s review need go no further;

. decisionmaker’s path may reasonably bs.
T T

. reduce the 27 cent royalty fes, Instead;

"

* limited in GARP proceedings:

.1996)-(citing Motor Vehicle

PR ey ey

CARP’s balance and consideration of the -
eviderice, unless its decision runs .- .
presented to it.” 61 FR 55663 {Oct. 28,.
Manufacturers Ass’n v. State Farm
Mutual Auto Insurance Co., 463 U:S. 29,
43 (1983). In the case of the impact of

a rate increase on the satellite industry,
the Panel chose to accord weight to Ms.
McLaughlin’s testimony that her - = .

adversely affect the satellite industry,
rather than Mr. Parker’s testimony. it -
was clearly within the Panels discrition
to do so. There is-record testimony that
supports the Panel’s conclusion, and the.

Recording Industry Ass’n of America,
Inc. v. CRT, 663 F.2d 1,14 (D.C. Gir. - ¢
1981)-(decision must be upheld whers'

discerned}. - - . R
“The remaining issues contested by. .-
SBCA—the impact of retransmission
consent negotiations, added value from-.
digital picture/eléctronic guidesand "~ -
avoidance of clearance costs; and. .-
increased advertiser révenue and. :
compensation from expanded markets—
predominately involve the.matter of
evidence not presented to the CARP. In
essence, SBCA contends that if the -
discovery rule-of 37 GFR 251.45{c)(1) -
were broader, if could have presented:: -
evidence to the Panel on these issues’
that woiild have caused the Panel to -

according to SBCA, the Panel punished
it for failure to present the necessary:
evidence to quantify the reductions,.and
the 27 cent rate, consequently, is
unfairly high: ©~ = - oo

" Section 251.45(c)(1) of the rules ‘
provides that, after the exchange of the -
written direct cases, a party “may"
request of an’opposing party - -
nonprivileged-underlying decuments
related to the:written exhibits and .. - .
testiniony.* 37 CFR 251.45(c)(1). The - :
Librarjan has' clarified that discovery is

Discovery in CARP proceedings is- o
intended to produce only the documents that
underlie the witness’ factual'assertions, It i§
not intended to augment the record with -
what'the witness might have said or put
forward, or to range beyond what the witness
said, Any augmentation of the record is the
prerogative of the arbitrators, not the'parties,
Order in Docket No: 94-3 CARP CD 90~
92, 1-2 (October 30; 1995): There are -
several reasons for the limited discovery °
practice. CARP proceedings are
relatively short in.duration (180.days):
and; like this proceeding, begin and en
according to statutorily specified . '
deadlines. There is not sufficient timé to
conduct wide-ranging discovery,
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particularly where, as in the case, the

- litigation is quite complex and. involves

the technically-oriented testimony of
numerous witnesses: There are also cost
considerations. Broad discovery rules
would considerably increase the cost of
CARP proceedings, without necessarily -
producing a corresponding increase in
the quality of the evidentiary .
presentations. The parties may,
therefore, as of right only request
documents which underlie a witness’s -
factual assertions: . - ~ 4 - - o
The rules do not;, however, prohibita "
party, once the CARP has begun, from
petitioning the Panel to take discavery
on an issue or.issues that it believes.are

. critical to.the resolution of the .

proceeding. As noted ahove, .
augmentation of the record is the - -
prerogative of the'CARP, and the Panel
has.the discretion to decide whether or:
not to allow additional discovery - ;.

*. beyond-that of section 251;45(c)(1). See’

37 C.F.R::251,42 (CARP may waive the,
rules upon a'showing of good.cause);.» -
: SBCA complains that the Panel might .-
have reduced the royalty rates based on-
the issues it raised had it allowed " . .
additional discovery. Yet, SBCA never
petitioned the Panel to take such , ..
discovery. The Panel cannot be fanlted-
for not reopening the record and. = - .
allowing additional discovery when it .-
was asked to do so. See-National Ass'n .
of Broadcasters v. GRT, 772 F.2d 922,
936-937 (D.C. Cir. 1985) (claimant )
failed. to petition Tribunal to allow it to. -

. adduce additional evidence regarding

opposing party’s alleged lack of .
copKright ownership). .

The issue remains as to whether the
Panel should have reopened the record,
on its own motion, and allowed SBCA"
to take discovery on the issues it rates:
i.e. whether it was arbitrary for the., - ™
Panel not to do'so, In.the Register’s. . .
view, the Panel did not act arbitrarily. -
Regarding the value of retransmission- -
consent negotiations, the Panel found
that Ms. McLaughin, and Messrs. - . . .
Gerbrandt, Shooshan and Harin offered -
testimony regarding the probative value
of retransmission consent negotiations
on: the fair markek value of retransmitted
broadeast signals, Panel Report at 34—
35. The Panel found this testimony-to be
unsuppertive of the proposition that .. ..
retransinission consent negotiations - -
affected the fair market value analysis.
Id. at 35. Because-there is-récord - ’
evidence to suppert the Panel’s )
determination; the Panel did not act ]
arbitrarily,. - .. .. - .

With regard to the purported added-
value to broadcast signals by satellite
retransmiission in digital format, and.
attractive electronic guides provided the
subscribers, the Panel determined that

Ve

“no quantifiable benefit was identified
and no evidence adduced that this
benefit would materially affect fair _
market value * * *.” Panel Reportat.
40. As the Copyright.Owners correctly
point out, any added valueé from digital .
picture quality and electronic guides' -
would occur for both broadcast and
cable network programming. Copyright
Owners Reply at 25:. SBCA could have
presented evidence that. demonstrated - :
that satellite carriers pay a lower: fee for -

digital picture quality and electronic .- .
guides provided by the carriers. Such.
evidence, if it exists,ds in'the sole - . -
possession of the satellite carriers.
SBCA presented no such evidence, The--
Panel, therefore, cannot be faulted from
finding no evidence to support added
value from these iteins. R

Regarding clearance costs sé:ire_d bj?'T B

. broadcasters and copyright owners from.

satellite rettansmissions; the Pane} . -:°

stateds "

- SBCA fiirther argu_els’t'hdt“ ini a fiée market, -
it woiild be virtually impassible for satellite
carriefs to riegotiate directly with every” © -
copyright owner of every program contained -
in each day’s signal they retransmit. :
Accordingly, they reason, broadeasters would
invariably by compelled by market forces to. -
clear all rights and negotiate.with satellite” .
carriers for retransmission of their entire
signals. Those costs which the broadcasters
would incurdri purchasing the clearances.are
unknowi. Hence, SBCA concludes that the
section 119 rates should nof be raised ™ -
without considering the broadcasters’ cost -
savings: We tend to agree with beth of. ’
SBCA’s premises but not its conclusion. In-a’
hypothetical free market, jt is quite .
conceivable that the higher the.costs. =
broadcasters must pay.to clear their signals -
for DTH djstribution, the higher the royalty
rdtes they would charge satellite carriers. -
Accordingly, the'irfipact of higher cleatande .
costs on the fair market value {based tipon a*
hypothetical fre¢ market analysis) could be
positive rather than negative. No adjustment-.
to the cable netwerk benchmark is required.
Panel Report at 41.- ) .
SBCA contends that Copyright . - .
Owners never put o1 any evidence
demonstrating their cost savings, and it. -
should not therefore be preswmed that
clearance costs would be passed on to
satellite carriers. SBCA Petition to.

v . o yir F [
R CERP I L St F AU

Modify at 30. SBCA’s argument, . .
however, is one of emphasis rather than-
evidence. SBCA asked the Panel to
quantify what the average cost might be,
in a hypothetical market, for clearance
costs, and bow satellite carriers and
broadcasters might allocate such costs. -
Not surprisingly, SBCA does not :
indicate what, if any evidence, would"
conclusively dermonstrate what such
costs might be, or who might bear °

- inability to quantify any incieased, ..

* them.20 It is not reversible error for the E
Panel to.reason that in a marketplace. .. .
which does not exist, clearance costs )
might have a positive effect on the cable
network benchmark; rather than a .
negative one.2® . L

Finally, with regard to ‘the purported .
increase in advertising révenues and
compensation from expanding coverage

- of broadcast signals by satellite

refransmission, the Panel found that it =~

- could not quantify any potential
licensing cable networks as a result of . .

reductions of the cable.network -; .. -
benchmark. Panel Report at 37, While. . .
allowing SBCA expanded. discovery on, -
these points might have assisted the ~ -,
Panel in quantifying a downward -
adjustment to the cable network .". -
benchmark, the Register cannot .

determine.anythin,
did conclude that its choice:of the -, .-
“conservative™ PBS/McLaughlin cablg”.
network benchmark reflected its:.~ |~ .

a ¥

advertising revenues that copyright

. owners might receive’ from éxpandetlifj'.

‘ma_xf‘k"et_s’.th;‘dygh satellite” = " SO
retransmission. Id. In the Register’s.. .
view, the Panel’s action was the product

of rational decisionmaking, -
H. Conglusion ;" .0 -

Having fully analyzed the record in. o

this proceeding and consideréd the
‘contentions. of the piarties, the Register
recommeénds that the Libratian.of . .
Congress adopt the royalty rate, effective
January 1, 1998, of 27 cents per :
subscriber per month for retransmission
of any distant superstation.and network -
signals by satellite carriersto- - . - :-.
subscribers forprivate Home viewing.

. In addition, tEé"_Regi'sten recommends
that the Librariaii not adopt any royalty
fee for the local fefransmission of T
‘superstation signals, as defined urider.. ~
17 U.S.C. 119(d)(11)and for the local .

. retransmission of a-network signal, as

defined under §%19(d)(11), to'any -+ -
subscriber residing in an unserved

“household, as defined in'§ 119(d)(10). -

-Finally, thé Register recommends that
the petition to modify the Panel’s * = -
decision filed by EchoStar be dismissed,
.and the motion of Copyright Qwners to -
dismiss attachment A of SBCA’s
‘petition to modify (and'the: - -

19SBCA does cite a.statement of FCC - © ..
Commissioner Dennis that broadcasters might.have
to bear these costs. SBCA Petition to Modify at 30
(citing “In ré Compulsory Copyright License for -
Cable Retransmissions,” 4 FCC Red. 6711 (1989)

- (Commissionef Dennis, concurring). However,

Commissioner Derinis’ statement is speculative,
describing what might happen to broadcasters “in

- some cases,” 4 FCC Red. at 6711,’and is far from
' conclusive evidence. : o

201n fact, the Panel did not make any change t6..

" the benchmark for clearance costs.

e gnything in the record that. -
compelled it. Furthermoz¢, the Panel. =
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accompanymg argument and (b) Commencmg January 1, 1998 the subparts CD, G, H,K, and L. It removes
drscussron) be granted " royalty fee for secondary transmission’ of provisions that are obsolete, duplicative, -

broadcast stations for private home: - or otherwise 'without substantive effect,
Order ofthe beranan .viewingby. satellite carriers shall be as and makes changes for the purpose of -
Havmg duly considered the follows: . " clarification. This document makes o -

o recommendation of the Register of - (1}-27 cénts per subscnber per month substantive changes. Accordmgly, there
Copyrights regardmg the Reportofthe .. for distant superstations. . *~ "» - = is a basis. fox: d1$pensmg with prior. -
Copyright Arbitration Royalty Panel in . (2) 27 cents per subscriber per month. notice and comment and delayed &
the matter of the adjustment of the for distant network stations. effective date provxslons of 5 U. StC 552

royalty rates for the satellite carrier”

compulsory license, 17 U.S.C. 119, the

Librarian of.Congress. fully endorses and

adopts here recommendation, to accept

® the Panel's declsmn in part- and reject it
- inpart. For the reasons stated in the-

- Register’s recommendahon, the
Librarian is exercising his authonty
under 17 U.S.C, 802(P) and is issuing -

. this order; and amending the rules of

< the Lrbrary and the Copyright Office,

@ announcing the ilew royalty rates for the

section 119. compulsory license. - .
Thé Eibraridn ié-also dismissing the

{ penuon to modify filed by EchoStar, "

and'is dismissmg the affidavits- -~ ~ ',

contained in attachment A of SBCA’s

. petition to modify,and the "

® accompanymgdlscussxon and

] argument.,. . ..

List ot‘Sub]ects in'37.CFR Part 258
Copynght Satelhtes, Televrsxon

N Final Regulatmn

) .
: In consideration of the foregomg, the

L Library of Gongress amends part 258 of
¥ 37 CFR as follows:, = -
: PART 258—ADJUSTMENT OF

ROYALTY FEE FOR SECONDARY
TRANSMISSIONS BY SATELLITE
CARRIERS -

® 1. The’ authonty citation for part 258
contmues to,read as follows:"
*" “Authority: 17.U. $.C. 702, 802:

2. Sectlon 258 3 is revxsed to read as
follows .

PN

§258.3. Royatty fee for secondary
transmission of broadc¢ast stations by
satellite carriers. :

(a) COMencmg May 1, 1992 the
royalty rafe for.the secondary :
transmission of broadcast stations for "
private home viewing by sate]lite
carriers shall be as follows: o
@ (1) 17.5 cents’ per subscriber. per r

month for superstations. +
(2) 14 cents per subscriber per month
for superstations whose srgnals are-
syndex-proof, as defined in § 258.2.
(3) 6 cents per subscriber per month

‘ for network statfons and noncommerclal

© educauonal stations. .

e, .,A “

0-
{
E—

_ station secandarily-transmitted within_
- the station’s local market, as defined'in
17 U.S:C. 119(d}(11); to.subscribers -,

' JamesH. Billmgtqg.

: Coast Guard CE it e

‘ 4DEPARTMENT OF VETERANS "
AFFAIRS :

(3) No royalty xate (zero): fora.
superstation secondanly,transmnted
within the station’s local market, as |
defined in, 17 U, S. C. 119(d)(21).: .

(@) No royalty rate {zero} for a network

resldmg in unserved households as

Dated October 23, 1997
So Ordered, :: - .

. TheLibrarian of Congress,c. | ..~

[FR Doc. 97-28543 Filed. 10—27-97. 8:45. aml ’
" BILLING oom-: 141o-ae-u :

iDEPARTME FOFDEFENSE

-

DEPARTMENT OF TRANSPORTATION :

38 GFR Parl 21

. RIN 2900-AI69

Mlscellaneous Educatlonal Revlslons
AGENCIES: Department of ‘Defense, -

" Department of Transportation (Coast
“Guard}, and Department of Véterans **

Affairs, . . R S
ACTION: ,Fmalrule ,_f, e e

SUMMARY: This’ document amends the. -

. educational assistance and educational .

benefit regulahons of the Department of
Veterans Affairs {VA). Itremovesa
number of promsrons that no longer -
apply or otherwise have no substantive

e efféct, and makes other. changes for the

purpose of clarification. . o
DATES:: Tlus final rule is effectlve
October 28; 1997, - == — o
FOR:-FURTHER INFORMATION CONTAGT. Iune
C. Schaeffér; Asgistant Du'ector for<™

¢ ; -Policy and Program Administration, *

Education Setvice, Veterans Benefits - -
Admrmstratlon, 202—273—7 187.- 7
SUPPLEMENT ARY INFORMATION "This.,
document affects 38 CFR part 21,

. solelyby VA: 1

and 553..
TheDepartment of. Befense (DDD} and

s VA are jointly issuing-this final rale’.-

* insofar ag it relates to. the Post-Vietnam
-Era Educational Assistance Program - -

" (VEAP) and the Educational Assistance. .

Test Program (EATP). These programs- .

- " are funded by DOD and administered by:

VA. DOD, the Department of .

are ]omtly 1ssu1ng thJ,s final rule mSofar ,
as’it relates to the Montgomery Gl Blll—=
Selected Reserve , program.-This pFograim., -

. is fanded by DOD and the Coast Guard ’

and ‘is adfinistered by VA. The,
rernainder of this finalrule is 1ssued SR

‘\«-..

The Secretary ‘of Defense, the
Commandant of the Coast Guard, and

Acting Seerétary‘of Veterans Affairs. -
hereby certify that this final rule will

; not have a significant economic impact-. -

on a substantial number of small entities.
as they are defined in the Regulatory - -
Flexibility Act; 5 U.S.C. 601-612. Thls ;

" final rule makes no substantive changes.. _

Pursnant {0 5.U.S.€. 605(b); this final""

' rule, therefore, is exempt from the

initial and final regulatory flexibility
analyses requirements of sectlons 603
and 604.

“The Catalog of Federal Domestm
Assistance numbers for programs
affected by this final rule are 64,117,
64.120, and 64,124, This documiént also
affects the Montgomery GIBill—
Selected Resérye  program which has no
Catalog of Federal Domestrc Assxstance
number o . 2

. List of Sub)ects in 38 CFR Part 21

Admmlstrab,ve practxce and
procedure, Armed forces, Givil' nghts-, .,
Claims; Colleges and universities; .-
Conflict of interests, Education,’

' Employment, Grant programs- :
- education, Grant programs-veterans,

Health care; Loan programs-education, -
Loan programs-veterans, Manpower

- training programs, Reporting and :

recordkeeping requirements, Schools, : ':v‘
Travel and transportation expenses,

.Veterans, Vocational education, .

Vocatlonal rehablhtanon
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